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IN RE TEAGAN K.-O.*
(AC 44918)
(AC 44923)

Alexander, Suarez and Sheldon, Js.
Syllabus

The respondent parents filed separate appeals to this court from the judg-
ment of the trial court terminating their parental rights with respect to
their minor child, T. T was born in Florida, and the Florida Department

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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of Children and Families took emergency custody of T. While the respon-
dent mother was pregnant with T, the respondents moved to Florida in
order to avoid further involvement with the Connecticut Department
of Children and Families. The petitioner, the Commissioner of Children
and Families, filed a motion in Connecticut seeking temporary custody
of T and a petition seeking to adjudicate T neglected, which the trial
court denied on the ground that T was not in Connecticut. After a Florida
court ratified and adopted a magistrate’s recommendation to transfer
jurisdiction to Connecticut, the trial court granted the petitioner’s
renewed request for an ex parte order of temporary custody of T. The
court denied the respondent father’s motion to dismiss the neglect peti-
tion on the ground of lack of subject matter jurisdiction, and the father
appealed. The petitioner subsequently filed a petition to terminate the
respondents’ parental rights. Our Supreme Court in In re Teagan K.-O.
(335 Conn. 745) reversed the judgment of the trial court and remanded
the case with direction to grant the father’s motion to dismiss the neglect
petition, concluding that the court lacked jurisdiction over that petition
because, when that petition was filed, T was not present in Connecticut.
Thereafter, the trial court dismissed the neglect petition. Subsequently,
the petitioner filed a motion for order in which she asked the court to find
that it had jurisdiction over T’s case, including the pending termination
of parental rights petition, which the court granted. After concluding
that it had jurisdiction under the Uniform Child Custody Jurisdiction
and Enforcement Act (UCCJEA), the court consolidated for trial the
termination of parental rights petition with the father’s motion seeking
to vacate the order of temporary custody. Following a trial, the court
rendered judgment terminating the respondent parents’ parental rights
and denying the father’s motion to vacate the order of temporary cus-
tody. Held:

1. This court declined to review the respondent mother’s claim that the trial
court lacked the statutory authority to terminate her parental rights
because T was not in the custody of the petitioner, which was based
on her claim that the fact that our Supreme Court ordered that the
neglect petition be dismissed vitiated the predicate for the order of
temporary custody that had been granted to the petitioner pursuant to
statute (§ 46b-129): the mother’s claim constituted an impermissible
collateral attack on the order of temporary custody as the mother did
not appeal from the order of temporary custody, which was a final
judgment for purposes of appeal, and the mother had a chance to litigate
any issue with respect to the order of temporary custody when it was
issued and when the neglect petition was dismissed, but failed to do so.

2. The respondent father’s claim that the trial court lacked jurisdiction to
adjudicate the petition for termination of parental rights because the
order of temporary custody was not a final custody determination for
purposes of establishing jurisdiction under the UCCJEA, and because
there was no mechanism by which the order of temporary custody could
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become a final custody determination, was unavailing: in adjudicating
the petitioner’s motion for order, the court found that the order of
temporary custody was a final custody determination for the purposes
of jurisdiction under the UCCJEA, and determined that Connecticut
would retain jurisdiction over the case and would move forward in
adjudicating the termination of parental rights petition as the three
conditions required by statute (§ 46b-115n (b)) to make that determina-
tion were satisfied, namely, the father did not dispute that Connecticut
had become T’s home state and that proceedings had not been instituted
in any other state, and the court explicitly determined that the order
of temporary custody was a final child custody determination for the
purposes of jurisdiction under the UCCJEA.

Argued February 15—officially released April 27, 2022%*
Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights as to
their minor child, brought to the Superior Court in the
judicial district of New London, Juvenile Matters at
Waterford, and tried to the court, Hoffman, J.; judgment
terminating the respondents’ parental rights, from
which the respondents filed separate appeals to this
court. Affirmed.

AlbertJ. Oneto 1V, assigned counsel, for the appellant
in Docket No. 44918 (respondent mother).

Matthew C. Eagan, for the appellant in Docket No.
AC 44923 (respondent father).

Evan O’Roark, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Nisa Khan, assistant attorney general, for the
appellee in both appeals (petitioner).

Opinion

SUAREZ, J. In these two appeals, the respondent
parents appeal from the judgment of the trial court
rendered in favor of the petitioner, the Commissioner of

** April 27, 2022, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Children and Families, terminating their parental rights
with respect to their minor child, Teagan K.-O. (Teagan).
In Docket No. AC 44918, the respondent mother claims
that the trial court lacked the statutory authority to
terminate her parental rights under General Statutes
§ 17a-112 because Teagan was not in the custody of
the petitioner pursuant to General Statutes § 46b-129.
Specifically, she argues that the fact that our Supreme
Court ordered that the neglect petition filed with respect
to Teagan be dismissed vitiated the statutory predicate
for the order of temporary custody over Teagan that
had been granted to the petitioner under § 46b-129. In
Docket No. AC 44923, the respondent father claims that
the trial court lacked jurisdiction under the Uniform
Child Custody Jurisdiction and Enforcement Act (UCC-
JEA), General Statutes § 46b-115 et seq., to adjudicate
the petition for termination of parental rights because
(1) the order of temporary custody was not a final
custody determination for purposes of establishing
jurisdiction under the UCCJEA, and (2) there is no
mechanism by which the order of temporary custody
could become a final custody determination. We affirm
the judgment of the trial court.

The following facts and procedural history, which
our Supreme Court recited in a prior appeal in this
action, are relevant to our review of the present appeal.
“The respondents, both raised in Connecticut, have a
lengthy history of involvement with the Connecticut
Department of Children and Families [(department)].
Each had been placed in the department’s custody as
a teenager due to various mental health issues. The
respondents’ involvement with the department contin-
ued after they had children.

“The respondent mother’s first child, A, born in Con-
necticut in 2012, was conceived with someone other
than the respondent father. In 2013, the department
became involved with A due to concerns about the
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mother’s mental health, her parenting ability, and
domestic violence, as well as concerns about possible
physical abuse of A. A was adjudicated neglected, and,
thereafter, sole custody was awarded to A’s father.

“The respondents subsequently had three children
together; the first two children were born in Connecti-
cut. Their first child, G, was removed from the respon-
dents’ custody within one month of his birth in 2015, in
light of the mother’s history and an incident of domestic
violence in G’s presence. Subsequently, G was adjudi-
cated neglected and placed in the [petitioner’s] custody.
The respondents’ second child, J, was removed from
the respondents’ custody immediately after his birth
in 2016, on the ground that the respondents had not
addressed mental health and parenting issues. In March,
2017, J was adjudicated neglected and committed to
the [petitioner’s] custody. At that same time, the respon-
dents’ parental rights with respect to G were terminated.

“In April, 2018, the [petitioner] filed a petition seeking
to terminate the respondents’ parental rights with
respect to J. The mother was then near full-term in her
pregnancy with Teagan. The respondents paid a relative
to drive them to Gainesville, Florida, where they signed
a one year lease for an apartment.

“In May, 2018, Teagan was born in a Gainesville hospi-
tal. The hospital contacted the Florida Department of
Children and Families after information came to light
that the respondents’ other children had been removed
from their care. Two days after Teagan’s birth, when
she was ready to be discharged from the hospital, the
Florida department took emergency custody of her. The
Florida department contacted the Connecticut depart-
ment to report that the mother had given birth.

“One day after the Florida department took emergency
custody of Teagan, the [petitioner] filed a motion in the
Connecticut Superior Court for Juvenile Matters at Water-
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ford(trial court) seeking temporary custody of Teagan
and a petition seeking to adjudicate Teagan neglected
on the grounds that she would be subject to conditions
injurious to her well-being if she remained in the respon-
dents’ care or that she was denied proper care and atten-
tion. The motion for temporary custody was denied on
the ground that the child was not in Connecticut.

“Shortly thereafter, the Florida department filed in
the Circuit Court of the Eighth Judicial Circuit of Flor-
ida, Juvenile Division (Florida court), a motion to trans-
fer jurisdiction to the Connecticut trial court on the
basis of the family’s history with service providers and
child protective services in this state. The respondents
opposed the motion. A Florida general magistrate held
a contested hearing on the motion, at which the respon-
dents were represented by separate counsel. Following
the hearing, the magistrate issued a report and a recom-
mendation to grant the motion.

“The recommendation rested on the following factual
findings. An open dependency case in Connecticut was
then pending on a petition for termination of the respon-
dents’ parental rights with respect to Teagan’s sibling,
J. The [petitioner] wanted to add Teagan to the open
dependency case. The respondents had admitted to the
Florida department that they traveled to Florida before
Teagan’s birth to avoid further involvement with the
Connecticut department. Witnesses and persons with
knowledge of the issues pertaining to Teagan’s possible
neglect and to the possible termination of the respon-
dents’ parental rights as to J reside in Connecticut. The
respondents previously had been involved with the Con-
necticut department as children, and their parental
rights with respect to another child had been termi-
nated. Teagan’s guardian ad litem and the Connecticut
department both supported the transfer of jurisdiction.
The Florida court had verified with the Connecticut trial
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court, Driscoll, J., that the Connecticut court wanted
to, and would, accept jurisdiction.

“The magistrate acknowledged that the respondents
opposed the transfer of jurisdiction and that, in support
of their opposition, they had presented a copy of their
Florida lease and represented that the father was
employed in Gainesville. The magistrate also acknowl-
edged that the respondents had offered to consent to
Teagan’s dependency if the Florida court retained juris-
diction, to eliminate the need for witnesses and to allow
the court to rely solely on documentation from the
Connecticut department to establish a reunification
plan. The magistrate noted, however, that the Florida
department and Teagan’s guardian ad litem represented
that they had no intention of offering or supporting
reunification should the Florida court retain jurisdiction
and, instead, would seek to terminate the respondents’
parental rights with respect to Teagan on the basis of
the respondents’ prior history.

“The magistrate’s report concluded: Connecticut is
a more convenient forum state, and the court finds that
it is in the best interests of the child . . . and will
promote the efficient administration of justice to trans-
fer jurisdiction to Connecticut. The following day, after
the parties waived the period for filing exceptions to
the magistrate’s report, the Florida court ratified and
adopted the magistrate’s recommendation to transfer
jurisdiction to the Connecticut court.

“The [petitioner] then renewed her request for an ex
parte order for temporary custody of Teagan in the trial
court, which the court, Driscoll, J., granted. Teagan
was brought to Connecticut and placed with the same
foster family caring for her sibling, J.

“The father filed a motion to dismiss the pending
neglect petition on the ground of lack of subject matter
jurisdiction. Appended to the motion were copies of the
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respondents’ Florida lease, a pay stub from the father’s
Florida employment, and the father’s Florida voter reg-
istration card, which was issued after the Florida court
proceeding. The [petitioner] opposed the motion, con-
tending that the Florida court’s inconvenient forum
determination established a basis for the Connecticut
trial court’s subject matter jurisdiction under the UCC-
JEA. After a contested hearing on the motion, the trial
court, Hon. Michael A. Mack, judge trial referee, opened
the evidence twice—once to take evidence that the
father had appealed from the Florida court’s decision
granting the motion to transfer, and again to take evi-
dence that the First District Court of Appeal of Florida
had issued a per curiam, summary affirmance.

“The Connecticut trial court denied the father’s motion
to dismiss. The court cited two reasons. First, the trial
court reasoned that a Florida District Court of Appeal
had affirmed that jurisdiction rests with Connecticut
courts, after the respondents had had an opportunity
to present evidence in that forum on the matter and
had failed to present such evidence. Second, the trial
court determined that the respondents could not seek
equitable redress because they did not come to the
court with clean hands, given their admission to the
Florida department that they had traveled to Florida to
avoid involvement with the Connecticut department.
Ultimately, the trial court concluded that it has subject
matter jurisdiction over Teagan’s case following the
dictates of the [UCCJEA] in that a court of Florida has
declined to exercise jurisdiction on the ground that
Connecticut is the more appropriate forum, [a Florida
District Court of Appeal] has affirmed that, and Con-
necticut has accepted that conclusion.

“The father appealed from the trial court’s decision
denying his motion to dismiss to the Appellate Court.
[The appeal was transferred to our Supreme Court]
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pursuant to General Statutes § 51-199 (c) and Practice
Book § 65-1. After the father filed his brief with [our
Supreme Court], but before the [petitioner] filed her
appellate brief, the [petitioner] filed a petition in the
trial court seeking to terminate the respondents’ paren-
tal rights with respect to Teagan.” (Footnotes omitted,;
internal quotation marks omitted.) In re Teagan K.-O.,
335 Conn. 745, 748-54, 242 A.3d 59 (2020).

On June 24, 2020, our Supreme Court reversed the
judgment of the trial court and remanded the case with
direction to grant the respondent father’s motion to
dismiss. Id., 747, 786. The court concluded that the trial
court lacked jurisdiction over the neglect petition that
the petitioner had filed in Teagan’s interest on May 25,
2018, because, as of that day, Teagan was not present
in the state, as required under General Statutes § 46b-
121 (a) (1). Id., 765-67. The court further concluded
that the failure to satisfy the territorial limitation set
forth in § 46b-121 prevented Connecticut courts from
exercising jurisdiction over the neglect petition, “irre-
spective of whether the conditions for exercising juris-
diction under the UCCJEA would be met.” Id., 767.
Accordingly, the court reversed the judgment of the trial
court and remanded the case with direction to dismiss
the neglect petition. Id., 786.

Relevant to our resolution of the present appeal, the
court clarified the following in a footnote: “Our conclu-
sion that the trial court lacks jurisdiction over the [peti-
tioner’s] neglect petition has no effect on the order
granting the [petitioner] temporary custody of Teagan.
The father did not challenge that order, and Teagan’s
presence in this state is sufficient to establish a basis
for temporary emergency custody. Teagan has resided
with her sibling’s foster family since the Connecticut
trial court issued the order placing her in the [petition-
er’s] temporary custody. It is significant to note that
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our decision is limited to the question of whether Con-
necticut has jurisdiction to make a final custody deci-
sion at the time the custody proceeding was commenced.
We have no occasion, in this appeal, to consider whether
the UCCJEA would provide another mechanism by which
such a temporary order could become a final custody
determination under the facts of this case . . . or
whether Teagan could remain in the care of her sibling’s
foster family even if the issue of a final custody determi-
nation is made by a Florida court. . . . Should either
of those issues, or any other, arise hereafter, they will
be addressed in the first instance by a Connecticut court.”
(Citations omitted.) Id., 786-87 n.33.

The following additional undisputed procedural his-
tory is relevant to this appeal. After our Supreme Court’s
decision was released, counsel for the respondent par-
ents and counsel for the petitioner participated in a
conference call with representatives and attorneys from
the Florida department. During the call, Attorney Stefanie
Camfield, assistant general counsel for the Florida depart-
ment, indicated that the Florida department required
more information about the status of Teagan’s case in
order to decide how to proceed following our Supreme
Court’s decision. The petitioner then filed a motion
asking the trial court to release its records regarding
Teagan to Camfield and to the Florida department.

The petitioner also filed a motion for in-court review
so that the trial court could dismiss the neglect petition
in accordance with our Supreme Court’s decision and
so that the parties could address how that decision
impacted the pending termination of parental rights
petition. Two days later, the respondent father filed a
motion in which he asked the court to vacate its order
vesting temporary custody of Teagan in the petitioner
and to immediately turn over physical custody of Tea-
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gan to her parents. In support of his motion, the respon-
dent father cited only our Supreme Court’s decision.
The petitioner objected to the motion, representing that
the respondent parents had not had any contact with
Teagan in nearly one year and that their circumstances
had not changed such that they could safely care for
Teagan. Counsel for Teagan also objected to the motion.
Following our Supreme Court’s ruling, the respondent
mother did not file a motion for reconsideration or
otherwise raise an issue about the effect of the dismissal
of the neglect petition on the order of temporary cus-
tody.

The court, Driscoll, J., held an in-court review in
which it heard arguments with respect to these motions
and objections on August 4, 2020. The court, by agree-
ment of all of the parties, granted the petitioner’s motion
to release the court’s records to Camfield, who partici-
pated in the hearing virtually from Tallahassee, Florida.
The court also dismissed the neglect petition pursuant
to the order of our Supreme Court and indicated that
it would not grant the respondent father’'s motion to
vacate the order of temporary custody without holding
a hearing. The respondent parents did not request an
evidentiary hearing, nor did they argue that the order
of temporary custody should be vacated as a matter
of law.

During the in-court review, Camfield reported that
the Florida department had reviewed our Supreme
Court’s decision and that Teagan would have to “physi-
cally reenter Florida in order for [the Florida depart-
ment] to effectuate a new shelter on that child.” Cam-
field further asserted that the Florida department
“cannot shelter a child that’s in another state.” When
asked if the Florida department was declining jurisdic-
tion, Camfield responded: “I don’t know if it’s declining
jurisdiction so much as stating that we do not have
jurisdiction over that child by virtue of her being [in
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Connecticut] for so long.” The court then scheduled a
case status conference! so that the parties could discuss
how to proceed. The case status conference was held on
August 20, 2020, during which Camfield again expressed
the Florida department’s reservations about reinstitut-
ing proceedings in Florida, given that Teagan was resid-
ing in Connecticut.

On August 26, 2020, the petitioner filed a motion for
order regarding jurisdiction, in which she asked the
court to find that it had jurisdiction over Teagan’s case,
including the pending petition for termination of paren-
tal rights pursuant to General Statutes § 46b-115n. The
petitioner argued in her motion that § 46b-115n, a provi-
sion of the UCCJEA that has been adopted by both
Connecticut and Florida, is the provision that our Supreme
Court determined to empower the Superior Court to
exercise temporary emergency jurisdiction over Tea-
gan, although it had originally lacked jurisdiction over
the neglect petition filed with respect to Teagan. The
petitioner further argued that under § 46b-115n (b) tem-
porary emergency jurisdiction can become permanent
if three conditions are satisfied: “(1) A child custody
proceeding has not been or is not commenced in a
court of a state having jurisdiction under a provision
substantially similar to section 46b-115k, 46b-115/ or

! A case status conference is a procedure in juvenile matters, including
termination of parental rights proceedings, used to discuss a pending case
and encourage settlement. See Practice Book §§ 35a-2 and 35a-18. “When
the allegations of the petition are denied, necessitating testimony in support
of the petitioner’s allegations, the case shall be continued for a case status
conference . . . .” Practice Book § 35a-2 (a). “Parties with decision-making
authority to settle must be present or immediately accessible during a case
status conference . . . .” Practice Book § 35a-2 (b). “At the case status
conference . . . all attorneys and self-represented parties will be prepared
to discuss the following matters: (1) Settlement; (2) Simplification and nar-
rowing of the issues; (3) Amendments to the pleadings; (4) The setting of
firm trial dates; (5) Preliminary witness lists; (6) Identification of necessary
arrangements for trial . . . (7) Such other actions as may aid in the disposi-
tion of the case.” Practice Book § 35a-2 (c).
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46b-115m; (2) this state has become the home state of
the child; and (3) the child custody determination pro-
vides that it is a final determination.” General Statutes
§ 46b-115n (b). The petitioner asserted that the first two
of these conditions had already been satisfied by the
facts that Florida had declined jurisdiction and that the
child had been living in Connecticut for more than six
months. The petitioner further asserted that the court
should satisfy the third condition by making “clear that
the order of temporary custody that [the court] issued
on June 25, 2018, is a final custody determination for
purposes of jurisdiction under the UCCJEA.”

The trial court, Hoffman, J., held a hearing on the
motion on September 24, 2020. At the hearing, both
parents stipulated to the fact that the first two condi-
tions of § 46b-1156n (b) were satisfied, acknowledging
that Connecticut had become Teagan’s home state and
that no proceedings regarding Teagan had been insti-
tuted in another state.? The respondent father’s counsel
objected to the petitioner’s motion because “[the respon-
dent father believed] that jurisdiction was improperly
exercised over the child from the outset. And as a conse-
quence, could not be turned into proper jurisdiction
just because the child was kept [in Connecticut].” At the
hearing, the respondent mother did not argue, as she
does now, that the court lacked the statutory authority
to terminate her parental rights because the neglect
petition, on which the order of temporary custody was
based, had been dismissed.

2 A child’s “[h]ome state,” as defined by the UCCJEA, “means the state
in which a child lived with a parent or person acting as a parent for at least
six consecutive months immediately before the commencement of a child
custody proceeding. . . .” General Statutes § 46b-115a (7). In the present
case, Teagan had resided continuously in Connecticut since June, 2018,
more than six months before the petitioner filed the termination petition.
With respect to the second condition, Camfield confirmed that the Florida
department had not instituted any proceedings in Florida regarding Teagan.
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Following the argument, the court granted the peti-
tioner’s motion. The court explicitly found “that the
order of temporary custody that was issued on June
25, 2018, is a final child custody determination for the
purposes of jurisdiction under the UCCJEA. There is
no other state in which [a] custody proceeding has been
commenced. That Connecticut is Teagan’s home state
under the UCCJEA and the order of temporary custody
that Judge Driscoll issued on June [25, 2018] constitutes
a final child custody determination. And the court rules
that as a matter of law, it has proper jurisdiction over
Teagan’s case under the statutes.”

After concluding that it had jurisdiction under the
UCCJEA, the court, Hoffman, J., consolidated for trial
the termination of parental rights petition with the
respondent father’s motion seeking to vacate the order
of temporary custody. The consolidated trial began on
March 18, 2021. The court conducted the trial via Micro-
soft Teams at the request of the respondent parents,
who continued to reside in Florida. Following the trial,
on July 1, 2021, the court issued a memorandum of
decision in which it terminated the parental rights of
the respondent parents as to Teagan.

At the outset of its decision, the court noted that it
had “found as a matter of law and fact that it may
properly exercise jurisdiction over Teagan’s case under
§ 46b-1156n (b), including adjudicating the underlying
termination of parental rights petition.” The Superior
Court may grant a petition for termination of parental
rights if it finds by clear and convincing evidence that
(1) the department has made reasonable efforts to
locate the parent and reunify the child with the parent,
(2) termination is in the best interest of the child, and
(3) there exists one or more of the stated adjudicatory
grounds for termination of parental rights. See General
Statutes § 17a-112. The court found that the petitioner
had proven by clear and convincing evidence the three
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elements necessary to grant the termination petition:
(1) the department had made reasonable efforts to reunify
Teagan with her parents and that they were unable or
unwilling to benefit from reunification efforts; (2) it
was in the best interest of Teagan to terminate the
respondent parents’ rights; and (3) there existed an
adjudicatory ground for terminating the respondent par-
ents’ rights. From this judgment, both parents appealed.

In its memorandum of decision, the court also denied
the respondent father’s motion to vacate the order of
temporary custody and immediately reunify Teagan
with him. With respect to the respondent father’s motion,
the court found that, “in light of [its] findings [of fact]
on the termination of parental rights [petition] there is
no factual basis to vacate the order of temporary cus-
tody in that father’s circumstances have not changed
such that he can now safely care for Teagan.” Additional
facts and procedural history will be set forth as neces-

sary.
I
AC 44918

On appeal, the respondent mother does not challenge
the court’s factual findings. Rather, she claims that the
judgment terminating her parental rights should be
reversed because the court lacked the statutory author-
ity to adjudicate the termination petition. Specifically,
she claims that “[w]hen the neglect petition in this case
was dismissed on August 4, 2020, it vitiated the statutory
predicate for the issuance of the temporary custody
order under § 46b-129 (b).” The respondent mother
argues, on the basis of the alleged defect in the order
of temporary custody, that “the trial court was without
statutory authority to adjudicate the parental rights ter-
mination petition filed pursuant to . . . § 17a-112”
because Teagan was not in the petitioner’s custody in
accordance with § 46b-129 (b), as required under § 17a-
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112.2 Because we determine that the respondent moth-
er’s claim is an impermissible collateral attack on the
order of temporary custody, we decline to review the
merits of this claim. We therefore affirm the judgment
of the trial court.

We begin by setting forth the legal principles relevant
to the respondent mother’s appeal. “The right of appeal
is purely statutory [and stems from General Statutes
§ 52-263]. It is accorded only if the conditions fixed by
statute and the rules of court for taking and prosecuting
the appeal are met. . . . Not only must the appellant
be aggrieved by the decision of the court, but the appeal
must be taken from a final judgment of the court.
Because our jurisdiction over appeals, both criminal
and civil, is prescribed by statute, we must always deter-
mine the threshold question of whether the appeal is
taken from a final judgment before considering the mer-
its of the claim. . . . General Statutes § 46b-142 (b),
regarding juvenile matters, provides in relevant part:
The Department of Children and Families, or any party
at interest aggrieved by any final judgment or order of
the court, may appeal to the Appellate Court in accor-
dance with the provisions of section 52-263. . . . Thus,
it is important for us to determine initially whether the
determinations made regarding neglect and temporary
custody were final for purposes of appeal.

“In general, we recognize the statutory principle that
appellate jurisdiction is limited to appeals from final
judgments. We also recognize, however, that there is a

? General Statutes § 17a-112 (a) provides in relevant part: “In respect to
any child in the custody of the Commissioner of Children and Families
in accordance with section 46b-129, either the commissioner, or the attor-
ney who represented such child in a pending or prior proceeding, or an
attorney appointed by the Superior Court on its own motion, or an attorney
retained by such child after attaining the age of fourteen, may petition the
court for the termination of parental rights with reference to such child.
. . .” (Emphasis added.)
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gray area between those judgments which are undoubt-
edly final and others that are clearly interlocutory and
not appealable. . . . The Curcio rule provides that [a]n
otherwise interlocutory order is appealable in two cir-
cumstances: (1) where the order or action terminates
a separate and distinct proceeding, or (2) where the
order or action so concludes the rights of the parties
that further proceedings cannot affect them. State v.
Curcio, [191 Conn. 27, 31, 463 A.2d 556 (1983)]. Thus,
there have been occasions [iJn both criminal and civil
cases, [in which] we have determined certain interlocu-
tory orders and rulings of the Superior Court to be final
judgments for purposes of appeal. . . . We note the
existence of a narrow category of cases in which certain
temporary orders have been held to be appealable final
judgments because they so conclude the rights of a
party that further proceedings could not affect them.

“In Madigan v. Madigan, [224 Conn. 749, 753-54, 620
A.2d 1276 (1993)], we applied the Curcio standard to
determine whether, in the context of a dissolution case,
an order of temporary custody was a final judgment
for purposes of appeal. In that case, temporary custody
orders were entered in favor of the defendant wife
during the pendency of a dissolution proceeding in the
Superior Court. . . . The plaintiff husband appealed
from the temporary custody orders on the grounds that
they would interfere with his right to spend significant
time with his child, and that such an opportunity cannot
be replaced by a subsequent order of custody as part
of an ultimate dissolution judgment. . . . The Appel-
late Court dismissed his appeal for lack of a final judg-
ment. . . . We granted certification to appeal regard-
ing the issue of the finality of the temporary custody
order and reversed the Appellate Court’s judgment.

“Relying on the second prong of the Curcio test, we
concluded in Madigan that denying immediate relief to
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an aggrieved parent [would interfere] with the parent’s
custodial right over a significant period [of time] in a
manner that [could not] be redressed by a later appeal.
.. . Even a temporary custody order may have a signif-
icant impact on a subsequent permanent custody deci-
sion . . . [by] establish[ing] a foundation for a stable
long-term relationship that becomes an important fac-
tor in determining what final custodial arrangements
are in the best interests of the child. . . . We concluded
that temporary custody orders did so [conclude] the
rights of the parties that further proceedings [could
not] affect them . . . and, therefore, they were final
for purposes of appeal. . . .

“ICJourts and state agencies must keep in mind the
constitutional limitations imposed [upon them when
they undertake] any form of coercive intervention in

family affairs . . . [which includes] the right of the
family to remain together without the . . . interfer-
ence of the awesome power of the state. . . . Thus,

we consider orders of temporary custody in light of
these constitutional considerations and reaffirm our
conclusion that an immediate appeal of [a court order
of temporary custody] is the only reasonable method
of ensuring that the important rights surrounding the
parent-child relationship are adequately protected. . . .
Accordingly, we conclude that, in order to protect the
parent’s interest in retaining custody of the child, an
order of temporary custody is a final judgment for pur-
poses of appeal. That reasoning means, moreover, that
any party with standing to challenge that order by
appeal must do so at that time.” (Citations omitted;
emphasis omitted; footnotes omitted; internal quotation
marks omitted.) In re Shamika F., 256 Conn. 383, 400—
405, 773 A.2d 347 (2001).

Moreover, “temporary custody orders are immedi-
ately appealable not only to protect a parent’s interest
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in their children, but also to protect the individual inter-
ests of the children. . . .

“[S]uch appeals are obligatory so that parents may
actin the best interest of their children. A grave injustice
would be committed against children if a parent were
permitted to appeal from a judgment of temporary cus-
tody long after they had established a stable relationship
with foster parents. We therefore protect the best inter-
est of the children by requiring parents immediately to
appeal decisions that . . . interfere substantially with
their family integrity. Those parents must do so in a
timely fashion not only to protect themselves, but also
to protect the children. Appealing from a temporary
custody order after allowing children to languish in
foster care for three years does nothing for family integ-
rity. To the contrary, it would interfere seriously with
their ability to experience any kind of family stability
with either a biological parent or a foster family, even
in situations where parents have demonstrated a total
lack of interest in reunifying the family. We, therefore,
limit a parent’s right to attack collaterally a temporary
custody order in order to avoid further disruption of
the lives of neglected children. By doing so, not only
are we protecting the parent-child relationship, but we
are also protecting the important interests of the chil-
dren.

“The reason for the rule against collateral attack is
well stated in these words: The law aims to invest judi-
cial transactions with the utmost permanency consis-
tent with justice. . . . Public policy requires that a term
be put to litigation and that judgments, as solemn
records upon which valuable rights rest, should not
lightly be disturbed or overthrown. . . . [T]he law has
established appropriate proceedings to which a judg-
ment party may always resort when he deems himself
wronged by the court’s decision. . . . If he omits or
neglects to test the soundness of the judgment by these
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or other direct methods available for that purpose, he is
in no position to urge its defective or erroneous character
when it is pleaded or produced in evidence against him
in subsequent proceedings. Unless it is entirely invalid
and that fact is disclosed by an inspection of the record
itself the judgment is invulnerable to indirect assaults
upon it. . . . Although public policy in Connecticut
favors the protection of the integrity of the family, there
is also a strong public policy in favor of protecting the
best interest of our children. It is in the best interest
of the children, especially those growing up in situations
of neglect, that the state provide them with a stable
family life to the extent that it is able to do so. The
[petitioner] and the department seek to do this through
our state foster care system. Allowing a collateral attack
[several] years into that effort would undermine the
purpose of the collateral attack rule as well as the goal
of our state agencies in protecting the neglected chil-
dren of Connecticut.” (Citation omitted; internal quota-
tion marks omitted.) Id., 405-407.

In In re Shamika F., which involved strikingly similar
facts to the present case, the respondent parents moved
back and forth between New York and Connecticut
several times, during which time the department investi-
gated reports of neglect. Id., 386-87. After the family
returned to Connecticut, the department received
another report that the respondents’ minor children had
been neglected. Id. The petitioner then filed neglect
petitions with respect to the children and sought ex
parte orders vesting her with temporary custody of
the children. Id., 387. The court issued the orders of
temporary custody, and neither parent challenged the
court’s jurisdiction at that time. Id., 387-88.

More than two years later, after the petitioner had
filed petitions for termination of parental rights, the
respondent father argued in a motion for in-court review
“that the court should consider transferring the case
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to the New York state child protection agency and the
Interstate Compact on the Placement of Children.” Id.,
390-93. The court denied the motion. Id., 393. Prior to
the termination of parental rights trial, the respondent
father again challenged the court’s jurisdiction by filing
a motion in which he claimed that Connecticut lacked
jurisdiction under the Uniform Child Custody Jurisdic-
tion Act (UCCJA), General Statutes (Rev. to 1999) § 46b-
90 et seq., the predecessor to the UCCJEA. 1d., 394-95.
Specifically, he argued that the court lacked jurisdiction
over the termination of parental rights petitions because
New York, rather than Connecticut, was the children’s
home state at the time the neglect petitions were filed.
Id., 395. The trial court disagreed, denied the motion,
and held a trial on the petitions for termination of paren-
tal rights. Id., 397. Following the trial, the court termi-
nated the parental rights of the respondent parents. Id.,
398. On appeal, the respondent father challenged the
trial court’s decision to terminate his parental rights
based on the alleged jurisdictional error that the court
had committed during the proceedings on the orders
of temporary custody. Id., 398. Our Supreme Court
declined to consider the father’s jurisdictional claim
because “[h]e had a fair chance to [litigate the issue of
Connecticut’s jurisdiction] at the time of the neglect
and temporary custody proceedings, and he failed to
act.” Id., 408. The court further noted that “his failure
to act at the time the temporary custody orders were
entered does not give him a right at this late date to
launch a collateral attack on the neglect and temporary
custody proceedings.” Id., 407.

In the present case, the respondent mother did not
appeal from the June, 2018 order of temporary custody,
which was a final judgment for purposes of appeal. She
now attempts to attack the judgment terminating her
parental rights by challenging the June, 2018 order of
temporary custody. On appeal, the respondent mother
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argues that the order of temporary custody, “as a matter
of law, could not be sustained in accordance with . . .
§ 46b-129 once the underlying neglect petition was dis-
missed.” She further argues that, “[t]here being no legal
basis for the [petitioner] to have custody of Teagan
under . . . § 46b-129, the trial court was without statu-
tory authority to adjudicate the parental rights termina-
tion petition filed pursuant to . . . § 17a-112.” This is
the only claim that she advances on appeal.

Just as the respondent father in In re Shamika F.,
the respondent mother in the present case had a fair
chance to litigate any issue with respect to the order
of temporary custody at the time that it was issued,
and again when the neglect petition was dismissed, but
she failed to do so. At the time of the termination of
parental rights trial, the order of temporary custody
had been in place for nearly three years, and it had
remained in effect for more than seven months follow-
ing the dismissal of the neglect petition. At no point
during that period did the respondent mother claim that
there was a defect in the order of temporary custody,
nor did she move to have the temporary order vacated.
As we iterated previously in this opinion, it is well
settled that “any party with standing to challenge [an]
order [of temporary custody] by appeal must do so at
that time.” (Emphasis added.) Id., 405. The respondent
mother’s failure to appeal from the order of temporary
custody precludes her from launching a collateral
attack on the temporary custody proceedings following
the termination of her parental rights. We, therefore,
decline to reach the merits of this claim on appeal.

I
AC 44923

On appeal, the respondent father claims that the court
lacked jurisdiction under the UCCJEA to adjudicate the
petition for termination of parental rights. Specifically,
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he claims that “the statutes implicated do not allow the
trial court to convert a temporary order into a final
custody determination” and, therefore, “the trial court
never had . . . jurisdiction” to decide the termination
of parental rights petition. We disagree.

We begin by setting forth the legal principles relevant
to the respondent father’s appeal. This appeal requires
us to interpret certain provisions of the UCCJEA. The
UCCJEA was “adopted by this state in 1999 . . . [and]
replaced a largely similar scheme adopted in 197§,
known as the [UCCJA].” (Citation omitted.) In re Tea-
gan K.-O., supra, 335 Conn. 760. “The purposes of the
UCCJEA are to avoid jurisdictional competition and
conflict with courts of other states in matters of child
custody; promote cooperation with the courts of other
states; discourage continuing controversies over child
custody; deter abductions; avoid [relitigation] of custody
decisions; and to facilitate the enforcement of custody
decrees of other states. . . . The UCCJEA addresses
[interjurisdictional] issues related to child custody and
visitation. . . . The UCCJEA is the enabling legislation
for the court’s jurisdiction.” (Internal quotation marks
omitted.) Parisi v. Niblett, 199 Conn. App. 761, 770,
238 A.3d 740 (2020). “To effect [these purposes], the
UCCJEA provides rules for determining jurisdiction in

¢ We note that, in his brief, the respondent father framed his argument
in terms of subject matter jurisdiction. Our Supreme Court, however, in the
respondent father’s first appeal, explained that “the UCCJEA does not confer
subject matter jurisdiction on our courts but instead determines whether
our courts may exercise existing jurisdiction or must defer to another state’s
jurisdiction . . . .” In re Teagan K.-O., supra, 335 Conn. 782. The trial
court had subject matter jurisdiction over this child protection case because
General Statutes §§ 46b-1 and 46b-121 grant the Superior Court subject
matter jurisdiction over juvenile matters, including “all proceedings . . .
concerning . . . termination of parental rights of children committed to a
state agency . . . .” General Statutes § 46b-121 (a) (1). The issue in the
present appeal is whether the UCCJEA required the trial court to defer to
another state’s jurisdiction.
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custody cases involving multiple states.” (Internal quo-
tation marks omitted.) In re Teagan K.-O., supra, 775.

The UCCJEA sets out three means by which a state
may exercise jurisdiction over a child custody case that
involves multiple states. Depending on the circum-
stances, a state can (1) make an initial child custody
determination, (2) modify a child custody determina-
tion made by another state, or (3) exercise temporary
emergency jurisdiction. See General Statutes § 46b-
115k (initial child custody jurisdiction); General Stat-
utes § 46b-115m (modification jurisdiction); General
Statutes § 46b-1156n (temporary emergency jurisdic-
tion).

When making an initial child custody determination,
there are several possible bases for a Connecticut court
to exercise jurisdiction. See General Statutes § 46b-115k
(a) (1) through (6). “[A Connecticut] court has jurisdic-
tion to make an initial custody determination if: (1)
This state is the home state of the child on the date of
the commencement of the child custody proceeding;
(2) This state was the home state of the child within
six months of the commencement of the child custody
proceeding, the child is absent from the state, and a
parent or a person acting as a parent continues to reside
in the state; (3) A court of another state does not have
jurisdiction under subdivisions (1) or (2) of this subsec-
tion, the child and at least one parent or person acting
as a parent have a significant connection with this state
other than mere physical presence, and there is substan-
tial evidence available in this state concerning the
child’s care, protection, training and personal relation-
ships; (4) A court of another state which is the home
state of the child has declined to exercise jurisdiction
on the ground that this state is the more appropriate
forum under a provision substantially similar to section
46b-115q or section 46b-115r, the child and at least one
parent or person acting as a parent have a significant
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connection with this state other than mere physical
presence, and there is substantial evidence available
in this state concerning the child’s care, protection,
training and personal relationships; (5) All courts hav-
ing jurisdiction under subdivisions (1) to (4), inclusive,
of this subsection have declined jurisdiction on the
ground that a court of this state is the more appropriate
forum to determine custody under a provision substan-
tially similar to section 46b-115q or section 46b-115r; or
(6) No court of any other state would have jurisdiction
under subdivisions (1) to (5), inclusive, of this subsec-
tion. . . .” General Statutes § 46b-115k (a).

Even if a Connecticut court lacks jurisdiction to make
an initial child custody determination, it nevertheless
may exercise temporary emergency jurisdiction. See
General Statutes § 46b-1156n (a). Under § 46b-115n (a),
“[a] court of this state [may exercise] temporary emer-
gency jurisdiction if the child is present in this state
and (1) the child has been abandoned, or (2) it is neces-
sary in an emergency to protect the child . . . .” Sec-
tion 46b-115n (b) further provides in relevant part: “If
there is no previous child custody determination that
is enforceable under this chapter and a child custody
proceeding has not been commenced in a court of a
state having jurisdiction . . . a child custody determi-
nation made under this section remains in effect until
an order is obtained from a court of a state having
jurisdiction . . . . A child custody determination made
under this section shall be a final determination if: (1)
A child custody proceeding has not been or is not com-
menced in a court of a state having jurisdiction under
a provision substantially similar to section 46b-115Kk,
46b-1151 or 46b-115m; (2) this state has become the
home state of the child; and (3) the child custody deter-
mination provides that it is a final determination.”

The respondent father claims that the court lacked
jurisdiction under the UCCJEA to adjudicate the peti-
tion for termination of parental rights because the court
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did not make a final child custody determination. The
respondent father makes two specific arguments with
respect to this claim. First, he argues that the June 25,
2018 order vesting temporary custody of Teagan in the
petitioner could not be a final child custody determina-
tion because it was, by definition, temporary, rather
than final. Second, the respondent father argues that
§ 46b-1156n (b) did not allow the trial court to later
convert the order of temporary custody into a final
child custody determination. The manner in which the
respondent father frames his arguments, however, is
legally flawed and does not accurately characterize the
relevant issue in the present case. The petitioner’s
motion for order regarding jurisdiction asked the court
to make a final determination of jurisdiction and to
determine which forum would retain jurisdiction over
the child custody proceedings. In adjudicating the
motion, during the September 24, 2020 hearing, the
court found “that the order of temporary custody that
was issued on June 25, 2018, is a final custody determi-
nation for the purposes of jurisdiction of the UCCJEA.”
(Emphasis added.) What the respondent father miscon-
strues in framing his arguments is that the order of
temporary custody did not become a final custody
determination at the September 24, 2020 hearing, but,
rather, the court issued a final determination of jurisdic-
tion. Specifically, the court determined that Connecti-
cut would retain jurisdiction over the matter and would
move forward in adjudicating the termination of paren-
tal rights petition. Despite the flaw in the manner in
which the respondent father has couched his argu-
ments, after considering their substance, we believe
that they are more accurately framed as whether a
court’s exercise of temporary emergency jurisdiction
can become a final determination of jurisdiction under
§ 46b-1156n (b), and, if so, whether a final determination
of jurisdiction was made in the present case.

In order to determine whether a court’s exercise of
temporary emergency jurisdiction can become a final
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determination of jurisdiction under § 46b-115n (b), we
must interpret the relevant statutory language of § 46b-
115n. “[OJur fundamental objective [in statutory con-
struction] is to ascertain and give effect to the apparent
intent of the legislature . . . .” (Internal quotation
marks omitted.) State v. Panek, 328 Conn. 219, 225, 177
A.3d 1113 (2018). General Statutes § 1-2z provides that
“[t]he meaning of a statute shall, in the first instance,
be ascertained from the text of the statute itself and
its relationship to other statutes. If, after examining
such text and considering such relationship, the mean-
ing of such text is plain and unambiguous and does
not yield absurd or unworkable results, extratextual
evidence of the meaning of the statute shall not be consid-
ered.” In State v. Panek, supra, 225-26, our Supreme
Court noted that, “[w]hen a statute is not plain and
unambiguous, we also look for interpretive guidance
to the legislative history and circumstances surrounding
its enactment, to the legislative policy it was designed to
implement, and to its relationship to existing legislation
and common law principles governing the same general
subject matter . . . . [O]ur case law is clear that ambi-
guity exists only if the statutory language at issue is
susceptible to more than one plausible interpretation.”
(Citation omitted; internal quotation marks omitted.)
Further, “[w]e do not read statutory language in isola-
tion, but rather must consider it within the context of
the statute as a whole and in harmony with surrounding
text.” Norris v. Trumbull, 187 Conn. App. 201, 219,
201 A.3d 1137 (2019). Finally, we note that “[i]ssues of
statutory construction . . . are . . . matters of law
subject to our plenary review.” (Internal quotation
marks omitted.) Rutter v. Janis, 334 Conn. 722, 730,
224 A.3d 525 (2020).

On the basis of the plain language of § 46b-115n (b),
we determine that a child custody determination made
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pursuant to the court’s temporary emergency jurisdic-
tion can become a final determination of jurisdiction
when the conditions of that statute are satisfied. Section
46b-115n (b) provides in relevant part that “[a] child
custody determination made under this section shall
be a final determination if: (1) A child custody pro-
ceeding has not been or is not commenced in a court
of a state having jurisdiction . . . (2) this state has
become the home state of the child; and (3) the child
custody determination provides that it is a final determi-
nation.” (Emphasis added.) In order to interpret this
provision, we turn to the definition of a “child custody
determination” under the statute. A “ ‘[c]hild custody
determination’ means a judgment, decree, or other
order of a court providing for the legal custody, physical
custody or visitation with respect to a child. The term
includes a permanent, temporary, initial and modifica-
tion order. . . .” (Emphasis added.) General Statutes
§ 46b-115a (3). As we noted previously in this opinion,
§ 46b-115n (b) provides that “[a] child custody determi-
nation made under this section shall be a final determi-
nation” if the three stated conditions are satisfied. It
follows that a child custody determination, which by
definition includes a temporary order, can become a
“final determination” if the conditions set forth in § 46b-
115n (b) are met.

In order to ascertain the meaning of “final determina-
tion,” which our legislature did not define, we turn to the
dictionary definition of “determination.” “In interpreting
statutes, words and phrases not otherwise defined by
the statutory scheme are construed according to their
commonly approved usage . . . . In determining the
commonly approved usage of the statutory language
at issue, we consult dictionary definitions.” (Citations
omitted; internal quotation marks omitted.) Commission
on Human Rights & Opportunities v. Edge Fitness,
LLC, 342 Conn. 25, 32, 268 A.3d 630 (2022). Merriam-
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Webster’s Collegiate Dictionary defines “determination,”
inter alia, as “a judicial decision settling and ending a
controversy.” Merriam-Webster’s Collegiate Dictionary
(11th Ed. 2003) p. 340. It follows that a final “determina-
tion” under § 46b-115n (b) means the settling or ending
of a controversy with respect to this section. Section
46b-115n (b) governs the court’s temporary emergency
jurisdiction, establishing when the court may exercise
temporary emergency jurisdiction, how long orders made
pursuant to the court’s temporary emergency jurisdic-
tion will last, and how to settle disputes of jurisdiction
that occur when another state claims that it has jurisdic-
tion or has commenced a custody proceeding with respect
to the same child. See General Statutes § 46b-115n. A
“controversy” under this section, therefore, refers to
the issue of which state is going to exercise jurisdiction
over a child custody proceeding in cases involving mul-
tiple states. Thus, a “final determination” for the pur-
poses of § 46b-115n (b) means a final determination of
jurisdiction.

Further, § 46b-115n (b) provides in relevant part that
“[a] child custody determination made under this sec-
tion shall be a final determination if: (1) A child custody
proceeding has not been or is not commenced in a court
of a state having jurisdiction . . . (2) this state has
become the home state of the child; and (3) the child
custody determination provides that it is a final determi-
nation.” As we explained previously in this opinion, the
conditions that must be met in order for a child custody
determination to become a “final determination” focus
on jurisdictional conflicts such as whether another state
has attempted to exercise jurisdiction over the proceed-
ing and whether the state that issued an order pursuant
to its temporary emergency jurisdiction has become
the home state of the child. This indicates that the
controversy for which there is a “final determination”
under § 46b-115n (b) is the issue of which state will
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exercise jurisdiction over the child custody proceeding.
Therefore, the language of § 46b-115n (b) is susceptible
to only one reasonable interpretation, namely, that a
“final determination” refers to a determination of which
state will exercise jurisdiction over the proceedings.

Our interpretation is bolstered by other relevant lan-
guage in § 46b-115n (b). Section 46b-115n (b) provides
in relevant part that “[if] there is no previous child
custody determination that is enforceable under this
chapter and a child custody proceeding has not been
commenced in a court of a state having jurisdiction

. a child custody determination made under this
section remains in effect until an order is obtained from
a court of a state having jurisdiction . . . .” Because
§ 46b-1156n governs temporary emergency jurisdiction,
the statute’s reference to “[a] child custody determina-
tion made under this section” refers to a child custody
determination made pursuant to the court’s temporary
emergency jurisdiction. (Emphasis added.) General
Statutes § 46b-1156n (b). A custody determination made
under § 46b-115n (b) remains in effect only “until an
order is obtained from a court of a state having jurisdic-
tion . . . .” By its plain language, § 46b-115n (b) estab-
lishes that a custody determination made by a court
pursuant to its temporary emergency jurisdiction is
“temporary” in that it lasts only until an order is
obtained from a state that has preferred jurisdiction.
This language is significant because it establishes that
the limitation on a court’s temporary emergency juris-
diction is the existence of a state with preferred jurisdic-
tion. If there is no state that has preferred jurisdiction
or if an order is never obtained from a court of a state
with preferred jurisdiction, it follows that Connecticut’s
jurisdiction would continue.

The language of § 46b-1156n (c) further supports our
interpretation. It is well settled that “the legislature is
always presumed to have created a harmonious and
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consistent body of law . . . . [T]his tenet of statutory
construction . . . requires [this court] to read statutes
together when they relate to the same subject matter
. . . . Accordingly, [i]n determining the meaning of a
statute . . . we look not only at the provision at issue,
but also to the broader statutory scheme to ensure
the coherency of our construction.” (Internal quotation
marks omitted.) Felician Sisters of St. Francis of Con-
necticut, Inc. v. Historic District Commaission, 284
Conn. 838, 850, 937 A.2d 39 (2008). Section 46b-115n
(c) provides in relevant part: “If there is a previous
child custody determination that is enforceable under
this chapter or if a child custody proceeding has been
commenced in a court of a state having jurisdiction . . .
the court of this state which issues an order pursuant
to this section shall specify that such order is effective
for a period of time which the court deems adequate
to allow the person seeking an order to obtain such an
order from the other state which has jurisdiction. Such
order shall be effective for that period of time specified
in the order or unitil an order is obtained from the
other state whichever occurs first.” On the basis of the
plain language of § 46b-1156n (c¢), an order pursuant to
the court’s temporary emergency jurisdiction is effec-
tive “for that period of time specified in the order or
until an order is obtained from [another] state . . . .”
This indicates that the temporary nature of temporary
emergency jurisdiction has to do with the expiration
of the order itself or the exercise of jurisdiction by
another state with preferred jurisdiction. If the court’s
temporary emergency jurisdiction is not cut short by
either of those occurrences, however, § 46b-1156n (b)
provides that the court’s temporary emergency jurisdic-
tion can become a final determination of jurisdiction
under certain circumstances.

On reading § 46b-115n (b) and considering it in the
context of § 46b-115n as a whole, the only reasonable
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interpretation of that statute is that an exercise of the
court’s temporary emergency jurisdiction can become a
final determination of jurisdiction if the three conditions
set forth in § 46b-115n (b) are satisfied. In other words,
if Connecticut has become the home state of the child,
a child custody proceeding has not been commenced by
another state having jurisdiction, and the child custody
determination provides that it is a final determination,
Connecticut’s temporary emergency jurisdiction can
ripen into a final determination of jurisdiction.?

Because we conclude that an exercise of temporary
emergency jurisdiction under § 46b-115n (a) can become
afinal determination of jurisdiction under § 46b-115n (b),
we must now address whether the conditions required
to do so were satisfied in the present case. As we stated
previously in this opinion, the respondent father does
not dispute that the first two conditions had been met,
namely, that Connecticut had become Teagan’s home
state and that proceedings had not been instituted in
any other state. He stipulated to these facts during the
September 24, 2020 hearing. We conclude that the third
condition was satisfied because the court explicitly
determined during the September 24, 2020 hearing “that
the order of temporary custody that was issued on June
25, 2018, is a final child custody determination for the
purposes of jurisdiction of the UCCJEA.” Thus, the
court made the explicit finding that all three conditions
of § 46b-115n (b) had been satisfied during the hearing
on September 24, 2020. When it did so, the court made
a final determination for the purposes of jurisdiction,
deciding that it would retain jurisdiction over this mat-
ter and later adjudicate the termination of parental
rights petition.

% Section 46b-115n is based on § 204 of the UCCJEA, a model act that
Connecticut has adopted. We note that our interpretation of § 46b-115n (b)
is consistent with the official commentary to § 204 of the UCCJEA, upon
which § 46b-115n is based. See Unif. Child Custody Jurisdiction Enforcement
Act (1997) § 204, comment, 9 U.L.A. (Pt. 1A) 518-19 (2019).
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We conclude that there was a final determination for

the purposes of jurisdiction under the UCCJEA. There-
fore, the court had jurisdiction to adjudicate the petition
for termination of the respondent father’s parental
rights. Because we determine that the court had juris-
diction to adjudicate the petition, and because the juris-
dictional claim is the only claim that the respondent
father advances on appeal, we affirm the judgment of
the court terminating the respondent father’s paren-
tal rights.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». BENNIE GRAY, JR.
(AC 43339)

Prescott, Moll and Cradle, Js.

Syllabus

Convicted, after a jury trial, of the crime of possession of narcotics with

intent to sell, the defendant appealed to this court. After observing a
suspected narcotics transaction between the defendant and D, police
officers recovered crack cocaine on D and seized $1268 in cash from
the defendant. Prior to trial, the defendant filed a motion for discovery
requesting that the state produce the money seized during his arrest.
The state responded that it could not produce the exact currency because
the police department, in accordance with its policy, had deposited
those funds immediately into a secure bank account. The defendant
subsequently filed a motion to dismiss the charges against him or, in
the alternative, to suppress any evidence relating to the currency, which
the trial court denied. Also prior to trial, the state provided the defendant
with a copy of a forensic lab report describing the narcotics as being
contained within “knotted plastic,” which contradicted certain other
pretrial statements. The defendant argued that these discrepancies pre-
sented a chain of custody issue and requested that his standby counsel
subpoena the lab for any photographs taken of the seized narcotics. At
trial, a forensic lab employee produced two photographs of the narcotics
as initially received by the lab, which were admitted into evidence as a
defense exhibit, and testified that the narcotics appeared to be contained
within a knotted plastic bag. The defendant presented testimony, during
his case-in-chief, that the narcotics were “loose” when recovered by the
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police, and not placed into a plastic bag, then moved for a judgment of
acquittal based on the chain of custody issue. After the state recalled
certain witnesses on rebuttal, the trial court denied the defendant’s
motion for a judgment of acquittal. When the defendant asked to call
additional lab employees as witnesses, the state presented additional
testimony from forensic lab employees and introduced an enlarged copy
of one of the forensic lab photographs already in evidence. The witnesses
testified that what they originally believed to be knotted plastic looked
to be a glare or reflection in the enlarged photograph. The trial court
subsequently denied the defendant’s postverdict motions for a new trial
or, in the alternative, a mistrial, based on the state’s late disclosure of
the forensic lab photographs. Held:

1. The trial court did not violate the defendant’s right to due process under
article first, § 8, of the state constitution by denying his pretrial motion
to dismiss the charges against him or, in the alternative, to suppress
any evidence relating to the currency seized during his arrest: although
this court determined that the police department’s improper disposition
of the currency violated the requirements of the applicable statute (§ 54-
36a (b) (3) (B)) and demonstrated a reckless disregard of the defendant’s
right to a hearing on the currency’s disposition, this court also concluded,
applying the factors set forth in State v. Asherman (193 Conn. 695),
that the seized currency was immaterial because it was speculative
whether the defendant’s examination or testing of the currency would
have led to exculpatory evidence that affected the outcome of the pro-
ceeding, the currency’s absence was unlikely to lead to misinterpretation
of the evidence by the jury, and, considering the strength of the state’s
case, as well as the defendant’s opportunity to engage in unfettered
cross-examination and to raise doubt about the significance of the seized
currency during closing argument, the defendant was not prejudiced by
the currency’s unavailability.

(One judge concurring separately)

2. The defendant could not prevail on his claim that the trial court abused
its discretion by denying his postverdict motions for a new trial or, in
the alternative, a mistrial, as the defendant failed to demonstrate that
the state’s late disclosure of the forensic lab photographs violated his
right to due process under Brady v. Maryland (373 U.S. 83): the defen-
dant could not demonstrate that the forensic lab photographs were
favorable to his defense because, although there was confusion at trial
regarding the presence of a knotted plastic bag with the narcotics, the
enlarged photograph clearly demonstrated that the photographs at issue
did not depict knotted plastic and, therefore, did not support his chal-
lenge to the chain of custody.

3. This court declined to review the defendant’s claim that the trial court
abused its discretion by permitting the state to present as evidence the
enlarged lab photograph of the narcotics and related witness testimony
on rebuttal, the defendant having invited any error that may have arisen
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from the trial court’s decision to permit such evidence: although the
defendant initially argued against the state’s introduction of witness
testimony on rebuttal, he repeatedly asked to call additional lab employ-
ees to testify as to the forensic lab photographs and documents related
to the narcotics after the court denied his motion for a judgment of
acquittal and, only thereafter, did the witnesses examine the enlarged
photograph and testify that what originally appeared to be knotted
plastic was actually glare or reflected light; moreover, the defendant
was given a full and fair opportunity to cross-examine the witnesses
regarding the condition in which the lab received the narcotics and to
elicit testimony regarding any discrepancies.

Argued October 19, 2021—officially released May 3, 2022
Procedural History

Substitute two part information charging the defen-
dant, in the first part, with one count each of the crimes
of possession of narcotics with intent to sell and posses-
sion of narcotics, and, in the second part, with having
previously been convicted of possession of narcotics
with intent to sell, brought to the Superior Court in
the judicial district of New London, geographical area
number ten, where the first part of the information was
tried to the jury before Kwak, J.; verdict of guilty of
possession of narcotics with intent to sell; thereafter,
the defendant pleaded guilty to the second part of the
information; subsequently, the state entered a nolle pro-
sequi as to the charge of possession of narcotics; there-
after, the court, Kwak, J., rendered judgment of guilty
in accordance with the verdict and the plea, from which
the defendant appealed to this court. Affirmed.

Raymond L. Durelli, assigned counsel, for the appel-
lant (defendant).

Jonathan M. Sousa, deputy assistant state’s attorney,
with whom, on the brief, were Paul J. Narducct, state’s
attorney, and Sarah Bowman, assistant state’s attorney,
for the appellee (state).

Opinion

CRADLE, J. The defendant, Bennie Gray, Jr., appeals
from the judgment of conviction, rendered after a jury
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trial, of possession of narcotics with intent to sell in
violation of General Statutes § 21a-277 (a). On appeal,
the defendant claims that the trial court (1) improperly
denied his motion to dismiss the charges against him
or, in the alternative, to suppress any evidence relating
to currency seized during his arrest, thereby violating
his right to due process under article first, § 8, of the
Connecticut constitution, (2) abused its discretion by
denying the defendant’s postverdict motion for a new
trial or, in the alternative, for a mistrial based on the
state’s late disclosure of forensic lab photographs, and
(3) abused its discretion by permitting the state, on rebut-
tal, to present an enlarged copy of a lab photograph
already in evidence and witness testimony on that pho-
tograph. We disagree and, accordingly, affirm the judg-
ment of the trial court.

The jury reasonably could have found the following
facts. During the late afternoon hours of May 9, 2018,
four plainclothes officers from the vice and narcotics
unit of the New London Police Department! (police depart-
ment) were conducting surveillance near the intersec-
tion of Broad Street and Ledyard Street in New London.
The officers were monitoring two convenience stores,
the Gulf station located at 265 Broad Street and the 7-
Eleven situated at the corner of Broad Street and Parker
Street, which were locations known for narcotics traf-
ficking. The officers were divided into teams of two, with
investigators Todd Lynch and Jeremy Zelinski occu-
pying one unmarked vehicle, and investigators Ryan
Griffin and Joseph Pelchat occupying another.

At approximately 4:30 p.m., the officers noticed a
man, later identified as Brian Drobnak, standing along-

! At the time, each officer held the title of investigator and was assigned
to the vice and narcotics unit of the police department. Vice and narcotics
investigators are charged with investigating and arresting individuals that
use, possess, and sell narcotics. Because anonymity is necessary to conduct
undercover investigations and ensure officer safety, vice and narcotics offi-
cers frequently wear plain clothes and utilize unmarked vehicles.
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side a Volvo sedan parked on the right side of the Gulf
station parking lot. The officers observed Drobnak pace
back and forth alongside the vehicle and continuously
check his cell phone. They did not see Drobnak pur-
chase gasoline, enter the convenience store, or use the
air pressure machine near where the Volvo was parked.

Shortly thereafter, a dark blue Toyota Camry, oper-
ated by a man later identified as the defendant, drove
into the Gulf station and stopped alongside the Volvo.
The officers observed Drobnak enter the front passen-
ger seat of the Toyota, remain inside the vehicle for
less than one minute, exit the vehicle, and subsequently
enter the Volvo through the driver’s side door. The offi-
cers could not see what transpired between Drobnak
and the defendant inside of the Toyota, but the brief
nature of the interaction led them to believe that they
had just witnessed a narcotics transaction. Accordingly,
the officers decided that Lynch and Zelinski would
investigate Drobnak, while Griffin and Pelchat would
follow the Toyota. Lynch and Zelinski then drove into
the Gulf station parking lot at the same moment that
the Toyota was exiting the lot, parked their unmarked
vehicle behind the Volvo, and exited the vehicle.? Lynch
walked toward the driver’s side door of the Volvo while
Zelinski approached the passenger’s side.

Through the driver’s side window, Lynch observed
Drobnak sitting in the driver’s seat with a white, rock
like substance in his lap. Lynch later testified that Drob-
nak appeared to be manipulating the rock like sub-
stance with the ink cartridge of a ballpoint pen. Lynch
identified himself as law enforcement, at which point
Drobnak attempted to conceal the ink cartridge and
rock like substance in the empty space between the driv-
er’s seat and the passenger’s seat. Zelinski then opened

2 Upon entering the Gulf station parking lot, Lynch was able to observe,
and later identify, the defendant as the operator of the Toyota.



Page 40A CONNECTICUT LAW JOURNAL May 3, 2022

198 MAY, 2022 212 Conn. App. 193

State v. Gray

the passenger side door, placed Drobnak in custody,
and took possession of the rock like substance, which
had fallen to the floor of the vehicle. Lynch performed
a field test on the rock like substance, which returned
positive for crack cocaine. Drobnak was arrested and
given Miranda® warnings. At the scene, Drobnak volun-
tarily agreed to speak with Lynch and Zelinski. He
informed the officers that he had purchased $50 worth
of crack cocaine from the man in the Toyota and showed
them the phone number he had contacted to arrange the
transaction.

Meanwhile, Griffin and Pelchat continuously had been
monitoring the Toyota operated by the defendant since
it had exited the Gulf station. After leaving the parking
lot, the defendant traveled down Broad Street and turned
into a Sunoco station, where he remained for a few
minutes. Griffin and Pelchat observed a woman, later
identified as Amanda Barton, emerge from a restaurant
next to the Sunoco station and walk toward the Toyota
carrying two plastic bags. Once Barton entered the Toy-
ota, the defendant exited the Sunoco parking lot and
turned onto Connecticut Avenue.

As Griffin and Pelchat continued to follow the Toyota,
they were informed by the other officers that Drobnak
was found in possession of narcotics, was placed under
arrest, and had told the officers that he had purchased
the narcotics from the operator of the Toyota. Believing
this information provided probable cause to conduct a
motor vehicle stop, Griffin and Pelchat requested that
the police department send a marked police cruiser
to assist them in apprehending the Toyota.! Sergeant
Gregory Moreau, the street sergeant assigned to the patrol
shift, responded to the officers’ request.

3 Miranda v. Arizona, 384 U.S. 436, 478-79, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966).

4 Griffin testified that it is against the police department’s policy to initiate
a motor vehicle stop in an unmarked vehicle.
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Shortly thereafter, Moreau pulled behind Griffin and
Pelchat, who were still following the defendant down
Briggs Street. Moreau then maneuvered his police cruiser
between the Toyota and the officers’ unmarked vehicle,
activated his siren and overhead lights, and attempted
to initiate a motor vehicle stop. Despite the siren and
headlights, the defendant continued to drive forward
at a slow speed. Moreau then used his vehicle’s public
address system to order the defendant to pull the Toyota
over to the side of the road. After proceeding an additional
two to four hundred feet, the defendant came to a stop.
Moreau exited the police cruiser and walked toward the
driver’s side window of the Toyota, while Griffin, who
had exited the unmarked vehicle, began to approach the
Toyota on foot.

As Griffin drew closer to the Toyota, he observed Bar-
ton and the defendant appear to manipulate their hands
near their waists. Concerned that Barton and the defen-
dant could be concealing “weapons” or “narcotics” on
their persons, Griffin and Moreau ordered the passengers
to raise their hands to where the officers could see them.
Barton complied immediately, but the defendant raised
his hands only after Griffin issued a second verbal com-
mand. The officers removed Barton and the defendant
from the Toyota and placed them in investigative deten-
tion. Griffin conducted a pat-down search of the defen-
dant for weapons and, after feeling “a bulge in [the defen-
dant’s] pocket,” uncovered $1268 in cash. Believing the
cash to be the proceeds of narcotics transactions, the
officers seized the currency. The officers also noticed
three cell phones, including an LG cell phone, in the
Toyota’s center console. Although Barton and the defen-
dant each claimed ownership of one of the phones, nei-
ther claimed to own the LG phone.®

>The defendant would later claim, first on October 4, 2018, during a
hearing on the defendant’s motion to suppress, and then later at trial, that
the LG phone belonged to his son.
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Around that time, Pelchat, who had parked the
unmarked vehicle a short distance away,® approached
the defendant’s Toyota. Pelchat had been in contact with
Lynch, who communicated that Drobnak had provided
the officers with the phone number he had used to arrange
the narcotics transaction. The officers agreed that Lynch
would use his city-issued cell phone to call the number
once Pelchat arrived at the motor vehicle stop. When
Lynch placed the call, Pelchat observed the unclaimed
phone ring in the Toyota’s center console and display
Lynch’s phone number as the incoming caller. The offi-
cers seized the phone. The defendant was then placed
under arrest and transported to the police department.
No narcotics, residue, or paraphernalia were recovered
from the scene.

At the station, Lynch asked the defendant why he was
involved in selling narcotics, to which the defendant
responded, “that’s all I know.” The defendant was subse-
quently charged, by way of a substitute information dated
March 25, 2019, with one count of possession of narcotics
with intent to sell in violation of § 21a-277 (a), and one
count of possession of narcotics in violation of General
Statutes § 21a-279 (a).”

Drobnak was transported to the New London police
station, where he provided a written statement indicating
that he had purchased $50 worth of “loose crack cocaine”
from “G,” and had done so on “at least three different
occasions.” Drobnak was also shown a photographic
lineup consisting of eight photographs and was asked to

b At trial, Griffin and Pelchat testified that vice and narcotics officers
typically do not park their unmarked vehicles near marked police cruisers.
This is done to preserve the anonymity of the unmarked vehicle.

"The substitute information also included a part B information, which
charged the defendant with having previously been convicted of possession
of narcotics with intent to sell in violation of § 21a-277 (a). On April §, 2019,
the defendant waived his right to a trial on the charge contained in the part
B information and admitted to the prior conviction.
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determine whether one of those photographs displayed
the individual from whom he had purchased narcotics. He
identified an individual other than the defendant. Later,
at trial, Drobnak identified the defendant as the individual
from whom he had purchased narcotics and testified that
he had purchased the narcotics using two $20 bills and
one $10 bill. Drobnak explained that he initially misidenti-
fied the defendant because his “anxiety was off the wall,”
he was going through withdrawal, and he “just wanted
[the police interview] to be over and to be done with.”
He then testified that “[t]here is no doubt in my mind that
[the defendant] is the man who sold me crack cocaine.”
Drobnak also testified that he was previously familiar
with the defendant and had purchased narcotics from
the defendant at least twice before. During cross-exami-
nation, Drobnak admitted that “G” was actually the nick-
name of Greg Williams, a mutual acquaintance of Drob-
nak and the defendant. Although Drobnak identified “G”
in his written statement, he testified that he had intended
to refer to the defendant.

A jury trial commenced on April 2, 2019. At trial, the
defendant, appearing as a self-represented party, testified
in his defense that he had previously met Drobnak a few
days prior to May 9, 2018, when Drobnak had given the
defendant and Williams a ride to Groton. The defendant
stated that he had left his son’s cell phone—the same
unclaimed LG phone recovered from the defendant’s cen-
ter console—in Drobnak’s car. He further testified that
he had met with Williams on the morning of May 9, 2018,
and that Williams had returned the phone to him. The
defendant asserted that Drobnak contacted him later that
day in order to speak with him about the missing phone.
The defendant agreed, and the two arranged to meet at
the Gulf station.

The defendant testified that Drobnak briefly entered
the defendant’s car in the Gulf station parking lot and
requested a financial reward for finding the missing cell
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phone. The defendant told Drobnak that the phone
already had been returned to him and asked Drobnak to
exit his car. The defendant denied selling narcotics and
testified that the seized currency was income he had
earned working as a groundskeeper at Lake of Isles golf
course in North Stonington. He asserted that he planned
to use the money to pay for rent.

The jury found the defendant guilty of possession of
narcotics with intent to sell.®* On July 8, 2019, the court,
Kwak, J., sentenced the defendant to twenty years of
incarceration, execution suspended after twelve years,
followed by five years of probation. The Sentence Review
Division of the Superior Court subsequently reduced the
sentence to twelve years of incarceration, execution sus-
pended after seven years, followed by five years of proba-
tion. This appeal followed. Additional facts and proce-
dural history will be set forth as necessary.

I

The defendant first claims that the trial court improp-
erly denied his pretrial motion to dismiss the charges
against him or, in the alternative, to suppress any evidence
relating to the currency seized during his arrest, which
the police department improperly deposited prior to trial,
thereby violating his right to due process under article
first, § 8, of the Connecticut constitution. Specifically, the
defendant contends that the police department’s improper
disposition of the currency denied him an opportunity
(1) to test the bills for the absence of Drobnak’s finger-
prints or DNA and (2) to demonstrate that the denomi-
nations on the inventory list were incorrect, that the
currency was comprised of large bills, and that the
actual denominations could have been used to impeach
Drobnak’s testimony regarding the transaction. Although
we determine that the police department’s disposition

8 The jury did not return a verdict on the lesser included charge of posses-
sion of narcotics, and the state entered a nolle prosequi as to that charge.
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of the seized currency violated General Statutes § 54-
36a (b) (3) (B),” we conclude that the defendant has
failed to demonstrate a due process violation under
article first, § 8, of our state constitution.

The following additional facts and procedural history
are relevant to our resolution of this claim. After Griffin
and Pelchat delivered the seized currency to the New
London police station, Lynch and Pelchat each counted
the bills and listed the total amount and denominations
on a police department money envelope. The officers
recorded that the total amount of money recovered was
$1268, which consisted of two $50 bills, forty-eight $20
bills, twenty $10 bills, one $5 bill, and three $1 bills.!

On October 11, 2018, the defendant filed a motion
for discovery requesting that the state produce, inter
alia, “the actual money seized from [the defendant] on
May 9, 2018 . . . for review and inspection by .
[the defendant].” In its written response, the state
replied that the “[police department’s] policy for seized
funds is to deposit such funds immediately in a secure
bank account, not in evidence at the [police depart-
ment]. . . . Accordingly, the state cannot produce the
exact bills for the defendant’s inspection.” On January

% General Statutes § 54-36a (b) (3) (B) provides in relevant part that “[i]f the
seized property is currency and is not stolen property, the law enforcement
agency seizing the currency shall, within ten days of such seizure, notify
the defendant . . . if such currency was seized in connection with a criminal
arrest . . . that such defendant . . . has the right to a hearing before the
Superior Court on the disposition of the currency. Such defendant . . .
may, not later than thirty days after receiving such notice, request a hearing
before the Superior Court. The court may, after any such hearing, order
that the law enforcement agency, after taking reasonable measures to pre-
serve the evidentiary value of the currency, deposit the currency in a deposit
account in the name of the law enforcement agency as custodian for eviden-
tiary funds at a financial institution in this state or order, for good cause
shown, that the currency be retained for a period to be determined by the
court. . . .”

10 A photograph of the police department’s money envelope reflecting
these denominations was admitted into evidence at trial.
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3, 2018, the defendant moved to dismiss the charges,
or, alternatively, to suppress any evidence concerning
the seized cash arguing, inter alia, that the police depart-
ment’s failure to preserve potentially exculpatory evi-
dence violated his right to due process under article
first, § 8, of the Connecticut constitution as set forth
in State v. Morales, 232 Conn. 707, 720-21, 6567 A.2d
585 (1995). The state subsequently filed a response in
opposition.

On February 27, 2019, the court heard argument on
the defendant’s motion. The defendant argued that the
police department had violated § 54-36a (b) (3) (B) by
failing to provide him with notice of his right to a hearing
on the disposition of the seized currency before depos-
iting the currency into a secure bank account. He con-
tended that the police department’s failure to preserve
the currency prevented him from testing the bills for
Drobnak’s fingerprints and DNA, and from determining
their actual denominations, resulting in a violation of
his state constitutional right to due process. The state
conceded that the police department improperly had
deposited the seized currency without providing the
defendant notice, explaining that the police department
had been using an outdated inventory form and that it
was the department’s standard procedure to deposit
currency in a secure bank account. The state argued,
however, that the currency’s exculpatory value was
speculative and that the defendant was not prejudiced
by its inability to produce missing bills. The state also
contended that the police department’s failure to inform
the defendant of his right to a hearing was not done in
bad faith and, therefore, did not rise to the level of a
constitutional violation.!!

' We note that the state’s argument rested upon an incorrect understand-
ing of the law. Although the United States Supreme Court has held that a
criminal defendant cannot demonstrate a federal due process violation,
based upon the failure of the police to preserve potentially exculpatory
evidence, in the absence of a showing of bad faith on the part of the police;
see Arizona v. Youngblood, 488 U.S. 51, 58, 109 S. Ct. 333, 102 L. Ed. 2d
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After hearing argument, the court orally denied the
defendant’s motion. In so doing, the court applied the
four factor test set forth in State v. Asherman, 193
Conn. 695, 724, 478 A.2d 227 (1984), cert. denied, 470
U.S. 1050, 105 S. Ct. 1749, 84 L. Ed. 2d 814 (1985), to
determine whether the police department’s failure to
preserve the currency violated the defendant’s state
constitutional right to due process. Specifically, the
court “consider[ed] the following factors . . . [1] the
materiality of the potentially exculpatory evidence, [2]
the likelihood of mistaken interpretation of the missing
evidence by witnesses or the fact finder, [3] the reason
for the unavailability of the evidence, and [4] the preju-
dice to the defendant.” Applying each factor, the court
held that (1) “the money [was not material because]

. . while it may be exculpatory, it could go both ways

. If [forensic testing] found [Drobnak’s] finger-
prints or DNA on the money that you held, it’s going
to support . . . Drobnak’s potential testimony that he
gave you the money for some drugs,” (2) “regarding
the likelihood of mistaken interpretation of missing evi-
dence . . . I think it could be very well explained by
. . . the state that this is per statute, even despite the
fact that they didn’t notify you,” (3) “the reason for the
unavailability of the evidence is that it was deposited
wrongfully because you didn’t get notice, but that
wasn’'t bad faith,” and (4) “to ensure that you're not
prejudiced by [the missing currency] . . . I'm going to
allow you full cross-examination to the police about
why you weren’t notified pursuant to the statute.”

We begin our analysis by setting forth the appropriate
standard of review and the relevant principles of law

281 (1988); our Supreme Court unequivocally has rejected that standard.
State v. Morales, supra, 232 Conn. 726-27. Rather, our state constitution
requires that trial courts employ the balancing test set forth in State v.
Asherman, 193 Conn. 695, 724, 478 A.2d 227 (1984), cert. denied, 470 U.S.
1050, 105 S. Ct. 1749, 84 L. Ed. 2d 814 (1985), in determining whether the
failure of police to preserve potentially exculpatory evidence constitutes a
violation of the defendant’s right to due process. Id.
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that govern the defendant’s claim on appeal. “With
respect to a due process violation for failure to preserve
[potentially exculpatory evidence] under the federal
constitution, the United States Supreme Court has held
that the due process clause of the fourteenth amend-
ment requires that a criminal defendant . . . show bad
faith on the part of the police [for] failure to preserve
potentially useful evidence [to] constitute a denial of
due process of law. . . .

“In . . . Morales . . . our Supreme Court rejected
the federal bad faith requirement and instead held that,
when a due process claim is advanced under the Con-
necticut constitution, our courts should employ the bal-
ancing test set forth in . . . Asherman . . . . In
determining whether the reasons for the unavailability
of the evidence outweigh the degree of prejudice to the
accused, the Asherman test reviews the totality of the
circumstances surrounding the missing evidence. . . .
Specifically, the Asherman test considers [1] the materi-
ality of the missing evidence, [2] the likelihood of mis-
taken interpretation of it by witnesses or the jury, [3]
the reason for its unavailability to the defense and [4]
the prejudice to the defendant caused by its unavailabil-
ity . . . . The reason for the missing evidence’s non-
availability factor concerns the state’s involvement and
the remaining three factors scrutinize the impact of
the missing evidence on the trial.” (Citations omitted,;
internal quotation marks omitted.) State v. Fox, 192
Conn. App. 221, 236-37, 217 A.3d 41, cert. denied, 333
Conn. 946, 219 A.3d 375 (2019).

Here, the trial court examined the underlying facts
and determined that the unavailability of the seized
currency did not violate the defendant’s right to due
process under our state constitution. “[W]hether those
facts constituted a violation of the [defendant’s right
to due process] is a mixed determination of law and
fact that requires the application of legal principles to
the historical facts of the case. . . . Whether the histor-
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ical facts as found by the [trial] court constituted a viola-
tion of the [defendant’s right to due process] is subject
to plenary review by this court, unfettered by the clearly
erroneous standard.” (Internal quotation marks omit-
ted.) State v. Nunez, 93 Conn. App. 818, 823, 890 A.2d
636, cert. denied, 278 Conn. 914, 899 A.2d 621, cert.
denied, 549 U.S. 906, 127 S. Ct. 236, 166 L. Ed. 2d 186
(2006). Applying the Asherman test to the present case,
we conclude that the state’s failure to preserve the
seized currency did not violate the defendant’s due pro-
cess right under the Connecticut constitution.

The first Asherman factor involves the materiality of
the missing evidence. In State v. Asherman, supra, 193
Conn. 695, our Supreme Court set forth the standard
for materiality in cases where evidence was lost or
destroyed prior to forensic testing. Specifically, the
court held that “if the state has not tested an item of
evidence before its loss or destruction, and no other
facts indicate that test results might have proved unfa-
vorable to the defendant, little more is required than a
showing that the test could have been performed and
results obtained which, in the context of the defendant’s
version of the facts, would prove exculpatory.” (Internal
quotation marks omitted.) Id., 725. Our courts subse-
quently have clarified that standard, explaining that
“Imissing] evidence is material only if there is a reason-
able probability that, had the evidence been disclosed
to the defense, the result of the proceeding would have
been different.” (Internal quotation marks omitted.)
State v. Fox, supra, 192 Conn. App. 237; State v. Estrella,
277 Conn. 458, 485, 893 A.2d 348 (2006) (same).'

21n Correia v. Rowland, 263 Conn. 453, 476-77, 820 A.2d 1009 (2003), our
Supreme Court rejected the argument that unpreserved, untested evidence
is exculpatory per se. The court stated that adopting such a presumption
“would stand in violent contradiction of the balancing principles espoused
by the Asherman/Morales rule; by virtue of the fact that the evidence at issue
is unpreserved and untested, the state could never rebut that presumption,
despite the strength of its case as a result of other evidence.” Id., 476-77.
Accordingly, a defendant is not entitled to a presumption that the currency
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The defendant contends that, had the currency been
available, he could have (1) tested it for the absence
of Drobnak’s DNA or fingerprints and (2) demonstrated
that the currency denominations had been larger than
those listed on the police department’s envelope con-
taining the seized currency, thereby negating Drobnak’s
account that he purchased crack cocaine from the
defendant with two $20 bills and one $10 bill. We are
not persuaded.

As an initial matter, the defendant has not established
that forensic testing of the currency for DNA or finger-
prints could have been performed and that those results
would prove to be exculpatory under the circumstances
of this case. Indeed, it is speculative whether forensic
testing yielding cognizable fingerprints or DNA profiles
could have been performed on the currency. The record
indicates that Drobnak was in the Toyota operated by
the defendant for less than one minute. The defendant
has not presented evidence establishing that Drobnak
was in possession of the bills for a substantial period
of time before the alleged transaction or that Drobnak
handled each bill individually. Therefore, it remains
unclear whether a quick exchange of currency would
have been sufficient for Drobnak to leave traceable
fingerprints or DNA profiles on any or all of the bills.
Moreover, given the frequency by which currency
changes hands, and the fact that the bills were commin-
gled when recovered during the arrest, the defendant
has not demonstrated that the forensic lab would have
been able to extract unique and discernable profiles
from the bills.

The defendant argues that the speculative nature of
such testing is irrelevant because he sought to establish

was exculpatory merely because it was lost prior to forensic testing. Rather,
in such instances, the defendant must affirmatively demonstrate that such
testing “could . . . [be] performed” and results obtained that “would prove
exculpatory.” (Emphasis added; internal quotation marks omitted). State v.
Asherman, supra, 193 Conn. 725.
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the absence, rather than the presence, of Drobnak’s
DNA and fingerprints. Relying on the language set forth
in Asherman, he claims that tests could have been per-
formed and results obtained, which, whether inconclu-
sive or affirmatively indicating the absence of Drob-
nak’s fingerprints, would have proven exculpatory
within his version of the facts. Stated otherwise, the
defendant contends that the inability to isolate identifi-
able fingerprints or DNA on the currency would have
supported his theory of defense, namely, that no trans-
action transpired between him and Drobnak at the Gulf
station parking lot. However, even if we were to assume
that forensic test results would have been inconclusive,
or that such results actually would indicate the absence
of Drobnak’s fingerprints or DNA, the defendant still
cannot demonstrate a reasonable probability that the
outcome at trial would have been different. As this court
frequently has held, such results would not conclusively
establish that Drobnak never handled the seized cur-
rency, but only that his DNA and fingerprints were not
detectable. See Jason B. v. Commissioner of Correc-
tion, 141 Conn. App. 674, 678, 62 A.3d 1144, cert. denied,
308 Conn. 935, 66 A.3d 498 (2013); Davis v. Commis-
stoner of Correction, 140 Conn. App. 597, 607-608, 59
A.3d 403, cert. denied, 308 Conn. 920, 62 A.3d 1133
(2013); State v. Morales, 39 Conn. App. 617, 623-24, 667
A.2d 68, cert. denied, 235 Conn. 938, 668 A.2d 376 (1995).

In addition, there are “other facts” indicating that the
test results in this case might have proved unfavorable
to the defendant. State v. Asherman, supra, 193 Conn.
725. Drobnak testified that he provided the defendant
with currency in exchange for narcotics. Likewise, the
officers observed Drobnak in possession of the crack
cocaine immediately after his encounter with the defen-
dant in a location well-known for narcotics trafficking.
Considered together, these facts suggest that the seized
bills could have tested positive for Drobnak’s DNA and/
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or fingerprints, and, therefore, were as likely to be incul-
patory as they were exculpatory. Indeed, had the test
results returned positive for Drobnak’s DNA or finger-
prints, the defendant’s theory of defense would have
been severely undermined.

Finally, although the defendant repeatedly has argued
that the seized currency was comprised of large bills,
he has not provided any additional support for that
contention. It is true that the defendant presented testi-
mony at trial that detailed his alternative and legitimate
sources of income. He has failed, however, to offer any
evidence demonstrating that he received this income,
or withdrew money, exclusively in large bills."® Accord-
ingly, this claim is also speculative. In the absence of
additional evidentiary support, the defendant cannot
persuasively demonstrate that the ability to examine
the currency prior to trial would have changed the out-
come of the proceeding, especially in light of Pelchat’s
testimony regarding the denominations that were
recorded on the police department’s inventory enve-
lope. We conclude, therefore, that the materiality of the
missing currency weighs in favor of the state.

The second Asherman factor requires us to consider
the likelihood of mistaken interpretation of the missing
evidence by witnesses or the jury. The defendant argues

13 At trial, the defendant presented testimony from Adam Stewart, the
defendant’s supervisor at the Lake of Isles golf course in North Stonington,
where the defendant was employed for nineteen days, specifically, April 9
through April 28, 2018. Stewart testified that the defendant worked full-time
as a greens mower during that period and was paid biweekly by either direct
deposit or live check. We note that Stewart’s testimony regarding the form
of payment fails to support the defendant’s contention that he was paid in
large bills. The defendant also introduced testimony from Attorney Shawn
Sims as a representative of the Department of Revenue Services. Sims
testified that the defendant was, “at some point . . . issued a cigarette
[vendor’s] license.” Similarly, although the defendant claimed to have earned
additional income from the lawful sale of cigarettes, he did not introduce
any evidence of sales transactions or proceeds from the alleged sales.
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that the possibility of jury misinterpretation was sub-
stantial in this case because the testimony surrounding
the currency denominations supported the inference
that he was a narcotics dealer. Specifically, the state
presented evidence that the seized currency was com-
prised of several small bills, which corroborated Drob-
nak’s testimony that he provided the defendant with
two $20 bills and one $10 bill in exchange for the crack
cocaine. In the absence of the actual currency, the
defendant argues that the jury was likely to misinterpret
the evidence as supporting the state’s version of the
case.

This court, however, has held that “[m]istaken inter-
pretation can be minimized at the trial by permitting
testimony on the issue . . . .” (Internal quotation
marks omitted.) State v. Fox, supra, 192 Conn. App.
240; see also State v. Thompson, 128 Conn. App. 296,
304, 17 A.3d 488 (2011), cert. denied, 303 Conn. 928, 36
A.3d 241 (2012). In the present case, the trial court
allowed the defendant “full cross-examination” of the
state’s witnesses regarding why the seized currency was
improperly deposited, the specific denominations, and
the inability to test the currency for DNA and finger-
prints. The defendant also testified that he had earned
the money working as a greens mower and that the
money seized was comprised exclusively of large bills.
Moreover, although the court allowed the defendant
considerable leeway to discuss the circumstances sur-
rounding the missing currency, the defendant never
requested an adverse inference instruction or a missing
evidence instruction. See State v. Barnes, 127 Conn.
App. 24, 33-34, 15 A.3d 170 (2011) (weighing mistaken
interpretation prong in state’s favor where defendant
failed to request missing evidence instruction or
adverse inference instruction), aff’d, 308 Conn. 38, 60
A.3d 256 (2013). Accordingly, the jury was presented
with two different versions of the facts and was free
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to determine how much weight to afford each version.
We conclude, therefore, that the likelihood of mistaken
interpretation at trial was minimal.

The third Asherman factor concerns the reason for
the nonavailability of the evidence. “In weighing the
third Asherman factor . . . our cases have focused on
the motives behind the destruction of the evidence.
. . . In examining the motives . . . our courts have
considered such factors as whether the destruction was
deliberate and intentional rather than negligent . . . or
done in bad faith or with malice . . . or with reckless
disregard . . . or calculated to hinder the defendant’s
defense, out of other animus or improper motive, or in
reckless disregard of the defendant’s rights.” (Internal
quotation marks omitted.) State v. Thompson, supra,
128 Conn. App. 304.

It is undisputed that the police department failed to
notify the defendant of his right to a hearing on the
disposition of the currency and the state concedes that
the currency was improperly deposited into a secure
bank account in violation of § 54-36a (b) (3) (B). The
defendant argues that the police department’s admitted
mishandling of the currency weighs this factor in his
favor. Conversely, the state argues that, in the absence
of a showing of bad faith or improper motive on the
part of the police department, the factor should weigh
in the state’s favor.

In considering whether the state acted with improper
motive, or in reckless disregard of the defendant’s
rights, we must examine the requirements of § 54-36a
(b) (3) (B). Section 54-36a (b) (3) (B) provides in rele-
vant part that “[i]f the seized property is currency and
is not stolen property, the law enforcement agency seiz-
ing the currency shall, within ten days of such seizure,
notify the defendant . . . if such currency was seized
in connection with a criminal arrest . . . that such
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defendant . . . has the right to a hearing before the
Superior Court on the disposition of the currency. Such
defendant . . . may, not later than thirty days after
receiving such notice, request a hearing before the
Superior Court. The court may, after any such hearing,
order that the law enforcement agency, after taking
reasonable measures to preserve the evidentiary value
of the currency, deposit the currency in a deposit
account in the name of the law enforcement agency as
custodian for evidentiary funds at a financial institution
in this state or order, for good cause shown, that the
currency be retained for a period to be determined by
the court. If such defendant or person does not request
ahearing, the law enforcement agency may, after taking
reasonable measures to preserve the evidentiary value
of the currency, deposit the currency in a deposit
account in the name of the law enforcement agency as
custodian for evidentiary funds at a financial institution
in this state.” (Emphasis added.)

It is clear from the plain language! of the statute that
the legislature, in enacting § 54-36a (b) (3) (B), was
particularly concerned with the preservation of cur-
rency by law enforcement in criminal proceedings and

14 “When construing a statute, [o]ur fundamental objective is to ascertain
and give effect to the apparent intent of the legislature. . . . In other words,
we seek to determine, in a reasoned manner, the meaning of the statutory
language as applied to the facts of [the] case, including the question of
whether the language actually does apply. . . . In seeking to determine that
meaning, General Statutes § 1-2z directs us first to consider the text of the
statute itself and its relationship to other statutes. If, after examining such
text and considering such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable results, extratextual

evidence of the meaning of the statute shall not be considered. . . . The
test to determine ambiguity is whether the statute, when read in context,
is susceptible to more than one reasonable interpretation. . . . When a

statute is not plain and unambiguous, we also look for interpretive guidance
to the legislative history and circumstances surrounding its enactment, to
the legislative policy it was designed to implement, and to its relationship to
existing legislation and common law principles governing the same general
subject matter . . . .” (Internal quotation marks omitted.) Onofrio v. Min-
eri, 207 Conn. App. 630, 645-46, 263 A.3d 857 (2021).
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with providing individuals with the right to a hearing
on the disposition of such currency. Indeed, subdivision
(b) (3) was amended in 2001 specifically to provide a
statutory right to notice of the opportunity to request
a hearing before any currency is deposited. See Public
Acts 2001, No. 01-104.%

Section 54-36a (b) (3) (B), therefore, required the
police department to notify the defendant within ten
days of May 9, 2018, the date of his arrest, of his right
to a hearing on the disposition of the seized currency.
During the pretrial hearing, however, the prosecutor
indicated that the police department was using an out-
dated inventory form, which did not include the statu-
tory mandate to inform criminal defendants of their
right to a hearing on the disposition of seized currency.
The prosecutor also indicated that it was the police
department’s standard “procedure at the time” to imme-
diately deposit seized currency into a bank account.
Such procedure clearly violates the requirements of
§ 54-36a (b) (3) (B) and deprives individuals, such as
the defendant, of their statutory right to notice of a
hearing on the disposition of currency seized during an
arrest. Indeed, the police department’s “outdated” form
and practices failed to reflect a statutory amendment
passed in 2001 for the purpose of preserving evidence.
See Public Acts 2001, No. 01-104. As such, the police
department’s procedure stood in direct violation of Con-
necticut law for more than seventeen years. Although
the record does not reflect animus or improper motive

1 Prior to the 2001 amendment, subdivision (b) (3) read: “If the seized
property is currency, the law enforcement agency seizing the property may
deposit the currency in a safe deposit box in a financial institution in this
state. No funds may be removed from such safe deposit box unless ordered
by the court. The financial institution at which the safe deposit box is located
shall not be responsible for monitoring activity in the safe deposit box or
insuring that the contents of the safe deposit box are removed in accordance
with the requirements of this subdivision.” General Statutes (Rev. to 1999)
§ 54-36a (b) (3) (B), as amended by Public Acts 1999, No. 99-247, § 5.
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on the part of the individual officers involved, it is
clear that the police department’s policy in this case
constituted a reckless disregard of the defendant’s
rights. Accordingly, the reason for the unavailability of
the evidence weighs in the defendant’s favor.

The final Asherman factor involves the prejudice
caused to the defendant as a result of the unavailability
of the evidence. “In measuring the degree of prejudice
to an accused caused by the unavailability of the evi-
dence, a proper consideration is the strength or weak-
ness of the state’s case, as well as the corresponding
strength or weakness of the defendant’s case.” (Internal
quotation marks omitted.) State v. Morales, 90 Conn.
App. 82, 91, 876 A.2d 561, cert. denied, 275 Conn. 924,
883 A.2d 1250 (2005). Our review of the record leads us
to conclude that the direct and circumstantial evidence
presented by the state provided strong evidence of the
defendant’s guilt. At trial, the state offered Drobnak’s
testimony that he had purchased crack cocaine from
the defendant and had done so on at least two prior
occasions. This court previously has held that such
eyewitness testimony can provide critical evidence in
cases where other evidentiary sources are lost or miss-
ing. See State v. Barnes, supra, 127 Conn. App. 33-36.
Moreover, Drobnak’s account was corroborated by
Lynch and Zelinski, both of whom observed Drobnak
enter the Toyota operated by the defendant and testified
to finding Drobnak in possession of narcotics immedi-
ately after he exited the vehicle. The officers also testi-
fied, in light of their training and experience, that the
limited exchange between Drobnak and the defendant,
which occurred in an area well-known for frequent drug
sales, was behavior indicative of a narcotics transac-
tion. In addition, Drobnak provided the officers with the
cell phone number of the individual he had contacted
to arrange the narcotics transaction, a number belong-
ing to the phone Pelchat recovered from the center
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console of the defendant’s vehicle. Finally, the defen-
dant continued to operate the Toyota for two to four
hundred feet after Moreau attempted to conduct a
motor vehicle stop and the defendant stated “that’s all
I know” in response to Lynch’s question regarding the
defendant’s involvement in narcotics trafficking,.

By contrast, the defendant presented a largely unsub-
stantiated account of what transpired between himself
and Drobnak during their brief interaction at the Gulf
station. As discussed previously, the defendant could
not demonstrate the currency’s exculpatory value beyond
speculative assertions. Although the defendant did offer
witness testimony that he had legitimate sources of
income, he presented no evidence indicating that he
was either paid in large bills or had withdrawn large
bills from his bank account.

Finally, this court repeatedly has held that a trial
court may ameliorate any prejudice resulting from
unavailable evidence by providing the defendant with
unfettered cross-examination and by allowing the defen-
dant to focus on the state’s failure to produce such
evidence during closing argument. See id., 36 (“any
potential prejudice from the loss of [evidence] was
ameliorated by the court’s allowing the defendant unfet-
tered cross-examination [and] . . . allowing the defen-
dant to use, during closing argument, the fact that the
[evidence was] missing in an attempt to raise reasonable
doubt in the mind of the jury”); see also State v. Kelsey,
93 Conn. App. 408, 422, 889 A.2d 855 (“the court amelio-
rated any potential prejudice to the defendant by
allowing unfettered cross-examination of the state’s
witnesses regarding the loss of the evidence and in
allowing his closing argument to focus on the state’s
failure to produce the requested items that were seized”),
cert. denied, 277 Conn. 928, 895 A.2d 800 (2006).

In the present case, the trial court provided the defen-
dant with a full opportunity to question the officers
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regarding the improper disposition of the currency and
the accuracy of the denominations listed on the inven-
tory list. He was also able to elicit inconsistencies in
Drobnak’s testimony, including his initial misidentifica-
tion of the defendant. Similarly, the defendant provided
his version of the facts on direct examination and argued
that the currency’s absence prejudiced him during clos-
ing argument. As a result, the defendant’s narrative,
the reasons for the currency’s unavailability, and the
prejudicial concerns stemming from the currency’s
unavailability were all before the jury for consideration.
Accordingly, any prejudice to the defendant resulting
from the missing currency was minimal. We conclude
that the fourth Asherman factor weighs in favor of the
state.

Considering the Asherman factors together, we con-
clude that the defendant was not deprived of his state
constitutional right to due process. Although the police
department’s improper disposition of the currency dem-
onstrated a reckless disregard of the defendant’s statu-
tory right to notice of a hearing on the currency’s dispo-
sition under § 54-36a (b) (3) (B), we find that (1) the
actual bills were immaterial because it is speculative
whether the defendant’s examination or testing of the
currency would have led to exculpatory evidence that
affected the outcome of the proceeding, (2) the curren-
cy’s absence was unlikely to lead to misinterpretation
of the evidence by the jury, and (3) considering the
strength of the state’s case, as well as the defendant’s
opportunity to engage in unfettered cross-examination
and to raise doubt about the significance of the seized
currency during closing argument, the defendant was
not prejudiced by the currency’s unavailability. The
defendant’s due process claim, therefore, must fail.

IT

The defendant’s second claim is that the trial court
abused its discretion by denying his postverdict motions
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for a new trial or, in the alternative, a mistrial based
on the state’s late disclosure of forensic lab photographs
depicting the narcotics seized from Drobnak’s vehicle
on May 9, 2018. The defendant argues that the state’s
failure to timely disclose potentially exculpatory photo-
graphs violated his right to due process under Brady
v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed.
2d 215 (1963). Specifically, the defendant contends that
the state’s delayed disclosure resulted in prejudice
because it prevented the defendant from (1) pursuing
an alternative trial strategy and (2) accepting a favor-
able plea agreement rather than proceeding to trial. We
are not persuaded.

The following additional facts and procedural history
are relevant to our disposition of this claim. On August
2, 2018, the state provided the defendant with a copy
of the state’s forensic lab report (report), generated by
Ellen Conlon, an analyst with the division of scientific
services of the Department of Emergency Services and
Public Protection (lab), after testing the narcotics
seized from Drobnak’s vehicle. In the section entitled
“Description of Evidence Submitted,” the report stated
that the white, rock like substance was contained within
“knotted plastic.”

On September 20, 2018, the defendant filed a motion
to suppress the currency and the phone seized during
the defendant’s arrest, as well as the defendant’s state-
ments made to law enforcement during the arrest, on
the ground that the police lacked any legal authority
to stop the defendant’s vehicle. The court subsequently
held a suppression hearing on October 4, 2018, during
which Lynch testified that, at the time he approached
Drobnak’s vehicle, he observed Drobnak “poking at [a]
white rock like substance” with the ink cartridge of
a pen.

After the suppression hearing, the defendant noticed
that the report’s description indicating the presence of
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“knotted plastic” contradicted both Lynch’s testimony
and Drobnak’s formal statement given to the police
department that he had purchased “loose” crack cocaine
from the defendant on May 9, 2018. The defendant sub-
sequently argued that these discrepancies presented a
chain of custody issue and requested that his standby
counsel subpoena the lab for any photographs taken of
the seized narcotics. In response to the defendant’s
subpoena, the lab sent Mark Anderson, its chemistry
department supervisor'® and the technical reviewer!” in
the present case, to testify as to the report and photo-
graphs.

At trial, Lynch again testified that he found Drobnak
poking at a white, rock like substance with the ink
cartridge of a pen. Likewise, Drobnak reiterated that
the narcotics were not wrapped in plastic at the time
he purchased them, but rather were “handed to [him]
loose.”

On the second day of trial, the state called Anderson
to testify as to the lab’s procedures and the results obtained
in the defendant’s case. Anderson testified that he over-
saw Conlon’s performance and verified that the white,
rock like substance tested positive for cocaine. During
cross-examination, the defendant inquired as to whether
lab employees took photographs of the narcotics when
they were initially received by the lab. Anderson then
produced two photographs depicting the narcotics, which
were subsequently introduced together as a full exhibit.
Anderson proceeded to testify that, on the basis of the
photographs, the narcotics appeared to be contained

16 The chemistry department tests evidence for the presence of controlled
drugs and narcotics. Members of the department also produce forensic
reports and testify at trials, when necessary.

"The technical reviewer performs a supervisory role, evaluating work
performed by analysts in a given case. Technical reviewers must examine
the relevant data and agree with the analyst’s conclusions before the analyst
is permitted to release a formal report.
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within a knotted plastic bag and identified the location
of the purported plastic within one of the photographs.
He stated that he did not know who placed the narcotics
in knotted plastic, but testified that the narcotics were
in that condition when received by the lab.

At the beginning of the defendant’s case-in-chief, the
defendant called Zelinski to testify as to the condition
of the narcotics when they were initially seized. Specifi-
cally, the defendant inquired whether Zelinski, as the
officer who initially recovered the narcotics from Drob-
nak’s Volvo, remembered whether the narcotics were
wrapped in knotted plastic or whether he manipulated
the narcotics in any way. Zelinski testified that the nar-
cotics were “loose” when he first took possession of
them and that he did not place them in a plastic bag.

After Zelinski’s testimony, the defendant argued, out-
side the presence of the jury, that the inconsistent evi-
dence regarding the knotted plastic presented a signifi-
cant question regarding the chain of custody of the
narcotics such that the test results of the narcotics
should be excluded. The court agreed with the defen-
dant’s contention that “nobody testified that [the nar-
cotics were] recovered in a knotted plastic bag, and
none of the officers stated that they placed it in a plastic
bag. . . . [SJomewhere along the line, somebody put
the rock like substance in a knotted plastic bag inside
the [evidence] envelope.” The court stated, however,
that, because the defendant presented the chain of cus-
tody issue “last minute,” it was going to allow the state
time to investigate the matter and provide an explana-
tion for the inconsistency. The defendant subsequently
moved for a judgment of acquittal based on the chain
of custody issue. He also argued that it would be
improper for the state to present rebuttal witnesses
after having rested its case-in-chief. The court disagreed
and decided that it would delay its ruling on the defen-
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dant’s motion until after the state had an opportunity
to present its rebuttal.

On rebuttal, the state recalled Lynch to testify as
to the chain of custody issue. Lynch testified that the
narcotics were “loose” when seized, subsequently pack-
aged only in an official evidence bag, and then trans-
ferred to the police department’s evidence officer, John
Green. On cross-examination, Lynch testified that he
would have documented the presence of knotted plas-
tic, had the narcotics been seized in that condition.
When shown the forensic lab photographs, Lynch stated
that he was unsure whether the photographs depicted
knotted plastic, but agreed that the presence of knotted
plastic would contradict the manner in which he pre-
served the narcotics.

The state then called Green to testify as to the condi-
tion of the narcotics both before the narcotics were
transferred from the police department to the lab and
after the lab returned the narcotics to the police depart-
ment. Green testified that the cocaine was not contained
within knotted plastic when he originally received it
from Lynch. He testified further that, after receiving
the narcotics, he completed a request for analysis form
before the narcotics were “sealed [and] transported to
the lab.”

Green proceeded to testify that, upon submitting the
narcotics, he was given a written receipt from the lab
(submission receipt). He testified that neither the request
for analysis form he completed nor the submission
receipt indicated the presence of a knotted plastic bag.
Green also testified that the lab provided an additional
receipt upon returning the narcotics to the police depart-
ment (return receipt). Although the return receipt con-
tained an itemized line listing “[r]ock-like material in
knotted plastic,” a handwritten notation indicated that
the knotted plastic was “not applicable.” When shown
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the forensic lab photographs of the narcotics, Green
stated that he did not believe the photographs depicted
a knotted plastic bag.

At the conclusion of Green’s testimony, the state
informed the court that it did not intend to call addi-
tional rebuttal witnesses on the chain of custody issue.
Regarding the defendant’s motion for a judgment of
acquittal, the state argued that the conflicting testimony
surrounding the knotted plastic bag was an issue for
the jury to resolve. In response, the defendant requested
additional testimony from lab employees to clarify “the
condition they received [the narcotics] in” and explain
the significance behind the “not applicable” notation
on the return receipt.

The trial court subsequently denied the defendant’s
motion for a judgment of acquittal, concluding that,
“[u]ltimately it’s up to the jury to decide whether or
not [the narcotics are] in a knotted plastic bag or not,
and that will determine what their verdict may be. And
it’s something [the defendant] could discuss on closing
argument.” Afterward, the defendant renewed his request
to call additional lab employees as witnesses. The court
stated that it was “alittle late [to] subpoena” lab employ-
ees, but asked the state to contact the lab and produce
any representatives who could explain “what was actu-
ally received and what was returned.”

The next morning, the state informed the court that
it was prepared to present testimony from Anderson
and Conlon, the analyst who performed the forensic
testing in the defendant’s case and took the photographs
in question. Before Anderson and Conlon took the
stand, the defendant requested to speak with either
witness regarding any evidence he or she intended to
offer. The court denied the defendant’s request, explain-
ing that Anderson and Conlon were the state’s witnesses,
that it was still the state’s case on rebuttal, and that
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the defendant would have an opportunity to question them
on the stand.

Anderson testified that, as a technical reviewer, he
was not responsible for personally examining the nar-
cotics in this case. Rather, his role involved reviewing
photographs and notes from the case file before ulti-
mately approving the forensic report. He clarified that,
based on his view of the photographs taken by Conlon,
he had originally believed that the narcotics were
wrapped in a knotted plastic bag. Anderson proceeded
to testify, however, that he later had an opportunity to
enlarge and review one of the photographs. He explained
that “[lJooking at the zoomed-in photograph, it looks
like . . . what I thought was the end piece of some
plastic was probably glare now after I blew it up, and
I can’t definitively say if there’s a knotted piece of plastic
there or not.” The court admitted the enlarged photo-
graph as a full exhibit over the defendant’s objection.

The state then called Conlon as a witness, who testi-
fied that, when she prepared the report in the defen-
dant’s case, she was working off the photographs she
had taken of the narcotics as opposed to the actual
narcotics.® She stated that the original photograph had
led her to believe that the narcotics were contained
within a knotted plastic bag. Upon viewing the enlarged
photograph, Conlon testified that “there’s no question
it's—it certainly looks like a reflection here. . . . It
means there was not a piece of plastic in that. . . . I
looked at this and saw a piece of plastic, and obviously
there wasn’t one.” The defendant was given a full oppor-
tunity to cross-examine both Anderson and Conlon
regarding the discrepancies between the report, the
original photograph, and the enlarged photograph.

8 Conlon testified that her typical procedure upon receiving evidence
involved checking the evidence for discrepancies between the physical item
and the police report, photographing the evidence, and re-sealing the evi-
dence before performing an analysis and preparing a report.



Page 66A CONNECTICUT LAW JOURNAL May 3, 2022

224 MAY, 2022 212 Conn. App. 193

State v. Gray

After the jury returned its verdict, the defendant filed
a series of postverdict motions, seeking either a new
trial or a mistrial.’ The defendant’s motions claimed,
inter alia, that the state had violated his right to due
process under Brady v. Maryland, supra, 373 U.S. 87, by
failing to timely disclose the forensic lab photographs.
Specifically, the defendant argued that the report’s
description of “knotted plastic” caused him to pursue
a trial strategy based on the chain of custody. He con-
tended that, had the photographs been disclosed earlier,
he would have pursued alternative trial strategies®* or
reserved his chain of custody theory for closing argu-
ment. In response to the defendant’s motions, the state
argued that it had timely disclosed the report, that it
was not in possession of the forensic lab photographs
until the defendant subpoenaed them during trial, and
that the actual narcotics were made available to the
defendant before the start of trial.

On July 8, 2019, the court heard argument on the
defendant’s postverdict motions. In an oral ruling, the
court held that the defendant had failed to establish a
Brady violation. The court explained that “[the defen-
dant] could’ve called for further witnesses to testify
after it was established that the picture or the lab report
was in error regarding the knotted plastic bag—there
was a flash or something, some kind of shiny object

1 The defendant filed a motion entitled “Defendant’s Motion for New Trial
or Alternatively Declare a Mistrial,” dated April 8, 2019. The defendant
subsequently filed a “Supplement to Defendant’s Motion for New Trial or
Alternatively Declare a Mistrial” dated May 9, 2019, and an “Amendment to
Defendant’s Motion for New Trial or Alternatively Declare a Mistrial Dated
April 8,2019” dated June 3, 2019. The defendant also filed a motion entitled
“Defendant’s Motion for New Trial for State’s Failure to Provide Brady
Material,” dated April 10, 2019. Each of these motions alleged, inter alia,
that the state had failed to timely disclose the forensic lab photographs in
violation of Brady.

# Specifically, the defendant claimed that he would have argued that his
arrest was the result of a targeted investigation coordinated by Zelinski and
presented evidence attacking Zelinski’s credibility.
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that appeared in the initial photograph that made it
look like it possibly could’'ve been the knotted plastic
bag, but again, both parties, as well as the court, saw
that it—in fact, it was a flash; some kind of shiny object
made it appear that way. . . . [T]he evidence is not
exculpatory; in fact, it’s inculpatory.” The court subse-
quently denied each of the defendant’s motions.

On appeal, the defendant claims that the trial court
abused its discretion by denying his postverdict motions
for a new trial or, in the alternative, a mistrial because
the state’s failure to timely disclose the forensic lab
photographs violated his right to due process under
Brady. The defendant further argues that the delayed
disclosure resulted in prejudice by causing the defen-
dantto (1) forgo alternative trial strategies and (2) reject
a favorable plea agreement. We are not persuaded.

We begin by setting forth the appropriate standard
of review and relevant principles of law that guide our
resolution of the defendant’s claim on appeal. “In Brady

. the United States Supreme Court held that the
suppression by the prosecution of evidence favorable
to an accused . . . violates due process where the evi-
dence is material either to guilt or to punishment, irre-
spective of the good faith or bad faith of the prosecu-
tion. . . . [Tlhe Brady rule applies not just to
exculpatory evidence, but also to impeachment evi-
dence . . . which, broadly defined, is evidence having
the potential to alter the jury’s assessment of the credi-
bility of a significant prosecution witness. . . . In order
to prove a Brady violation, the defendant must show:
(D) that the prosecution suppressed evidence after a
request by the defense; (2) that the suppressed evidence
was favorable to the defense; and (3) that the evidence
was material. . . .

“[E]vidence known to the defendant or his counsel,
or that is disclosed, even if during trial, is not considered
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suppressed as that term is used in Brady. . . . Even
if evidence is not deemed suppressed under Brady
because it is disclosed during trial, however, the defen-
dant nevertheless may be prejudiced if he is unable to
use the evidence because of the late disclosure. . . .
Under these circumstances, the defendant bears the
burden of proving that he was prejudiced by the state’s
failure to make the information available to him at an
earlier time. . . . Whether the [defendant] was
deprived of his due process rights due to a Brady viola-
tion is a question of law, to which we grant plenary
review.” (Citation omitted; internal quotation marks
omitted.) State v. Washington, 155 Conn. App. 582, 596—
97, 110 A.3d 493 (2015).

In the present case, we need not reach the issue of
whether the state’s delayed disclosure prejudiced the
defendant because the defendant cannot demonstrate
that the forensic lab photographs were favorable to his
defense. See Morant v. Commissioner of Correction,
117 Conn. App. 279, 296, 979 A.2d 507 (“[i]f . . . the
petitioner has failed to meet his burden as to one of
the three prongs of the Brady test, then we must con-
clude that a Brady violation has not occurred”), cert.
denied, 294 Conn. 906, 982 A.2d 1080 (2009). Although
there was confusion at trial regarding the presence of
a knotted plastic bag, the enlarged photograph clearly
demonstrated that, what originally appeared to be knot-
ted plastic, was actually glare or reflection from Con-
lon’s camera. Indeed, the defendant conceded during
the posttrial hearing on his motions that “[t]here’s no
denying that there is no knotted plastic bag inside of
that container.” Because the photographs did not depict
knotted plastic, they were not favorable to the defen-
dant because they did not support his challenge to the
chain of custody. See State v. Gradzik, 193 Conn. 35,
40-41, 475 A.2d 269 (1984) (finding no Brady violation
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where suppressed testimony was not exculpatory).?!
We conclude, therefore, that the defendant has failed
to demonstrate a due process violation under Brady.
Accordingly, the trial court did not abuse its discretion
by denying the defendant’s postverdict motions for a
new trial or, in the alternative, a mistrial.

I

The defendant’s final claim is that the court abused
its discretion by permitting the state to present the
enlarged lab photograph and related witness testimony
on rebuttal. Specifically, the defendant argues that the
court improperly (1) allowed the state to reopen its
case-in-chief after the defendant moved for a judgment
of acquittal, (2) admitted evidence on rebuttal that did
not contradict the defendant’s case-in-chief, and (3)
denied the defendant’s request to review the enlarged
photograph prior to Anderson’s and Conlon’s testi-
mony. He contends that these errors were harmful
because they resulted in the “collapse” of his trial strat-
egy. We conclude, however, that the defendant invited
any error that may have arisen from the court’s decision
to permit such evidence. Accordingly, the defendant’s
claim is unreviewable.

' In his reply brief to this court, the defendant argues that the forensic
lab photographs were exculpatory by drawing a distinction between the
original and enlarged photographs. Specifically, the defendant claims that
the original, unenlarged photographs were exculpatory because they pur-
ported to show the narcotics wrapped in a knotted plastic bag. He contends
that had the photographs been timely disclosed, and had he learned that
the enlarged photograph demonstrated the absence of knotted plastic, he
would have attempted to introduce only the original photographs at trial.
The defendant cites no authority standing for the proposition that the state
must provide criminal defendants with neutral or inculpatory evidence so
that the defendant can subsequently misrepresent that evidence as exculpa-
tory at trial. See Morant v. Commissioner of Correction, supra, 117 Conn.
App. 286 (“[o]ne does not show a Brady violation by demonstrating that
some of the inculpatory evidence should have been excluded, but by showing
that the favorable evidence could reasonably be taken to put the whole case
in such a different light as to undermine confidence in the verdict”). We
conclude, therefore, that the defendant’s argument is without merit.
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“[T]his court routinely has held that it will not afford
review of claims of error when they have been induced.
.. . As we previously have explained, the term induced
error, or invited error, has been defined as [a]n error
that a party cannot complain of on appeal because the
party, through conduct, encouraged or prompted the
trial court to make the [alleged] erroneous ruling. . . .
It is well established that a party who induces an error
cannot be heard to later complain about that error.

. This principle bars appellate review of induced
nonconstitutional error and induced constitutional
error. . . . The invited error doctrine rests [on princi-
ples] of fairness, both to the trial court and to the oppos-
ing party.” (Citations omitted; internal quotation marks
omitted.) State v. Martone, 160 Conn. App. 315, 328,
125 A.3d 590, cert. denied, 320 Conn. 904, 127 A.3d
187 (2015).

On rebuttal, the state initially presented testimony
from Lynch and Green. Both witnesses testified as to the
condition of the narcotics before and after the narcotics
had been tested by the lab, and offered their opinion on
the presence of plastic in the original lab photographs.
Upon the conclusion of Green’s testimony, the state
informed the court that it did not intend to call addi-
tional witnesses on the chain of custody issue. The state
argued that the inconsistent testimony regarding the
presence of knotted plastic was a matter to be resolved
by the jury. The court agreed and subsequently denied
the defendant’s motion for a judgment of acquittal.

Although the defendant initially argued against the
state’s introduction of witness testimony on rebuttal,
he repeatedly asked to call additional lab employees to
testify as to the report, the return receipt, and the foren-
sic lab photographs after the court denied his motion
for a judgment of acquittal. Specifically, the defendant
stated that “I'd like, I guess, [to] call somebody from
the lab . . . back down here and then say if this is the
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condition they received it in” and “I want somebody
from the lab or whoever took the photos . . . .” The
court denied the defendant’s request to subpoena addi-
tional witnesses, but asked the state to contact the lab
and produce employees that could clarify the docu-
ments and the photographs. Only thereafter did Ander-
son and Conlon examine the enlarged photograph and
testify that, what originally appeared to be knotted plas-
tic, was actually glare or reflected light.*? As a result,
the defendant invited the exact testimony he now com-
plains undermined his defense. Further, the defendant
was given a full and fair opportunity to cross-examine
both Anderson and Conlon regarding the condition in
which the lab received the narcotics and to elicit testi-
mony regarding alleged discrepancies. We therefore
decline to review his claim.

The judgment is affirmed.

In this opinion MOLL, J., concurred.

PRESCOTT, J., concurring. I agree with and join parts
II and III of the majority opinion. I concur in the result
reached by the majority with respect to the first claim
of the defendant, Bennie Gray, Jr., but I write separately
because I do not entirely agree with the majority’s analy-
sis of the “materiality” prong of the Asherman/Morales

2 Although the defendant initially objected to the introduction of the
enlarged photograph, his theory of objection was that the photograph was
not authenticated, and not that the photograph was unduly prejudicial. After
having an opportunity to examine the photograph, the defendant stipulated
that the enlarged photograph was, in fact, a magnified version of the original.
“Our Supreme Court has explained that, to afford [defendants] on appeal
an opportunity to raise different theories of objection would amount to
ambush of the trial court because, [h]ad specific objections been made at
trial, the court would have had the opportunity to . . . respond.” (Internal
quotation marks omitted.) State v. Chiclana, 149 Conn. App. 130, 141, 85
A.3d 1251, cert. denied, 311 Conn. 950, 90 A.3d 977 (2014). Because the
defendant failed to object on the ground that the enlarged photograph was
unduly prejudicial, we conclude that his claim is not reviewable.
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balancing test. My disagreement, however, largely derives
from the lack of consistency and clarity within our Asher-
man/Morales jurisprudence concerning the meaning to
be given to the test’s materiality prong.

In a criminal case, if the state loses or destroys evi-
dence, it may have deprived the defendant of the oppor-
tunity to test that evidence for fingerprints, DNA, or
other forensic evidence. Without the evidence to test,
the defendant often is unable to evaluate its exculpatory
value. The state’s failure to provide to the defendant
potentially exculpatory evidence that was at one point,
but is no longer, within its control may violate the defen-
dant’s right to due process of law under our state consti-
tution. See State v. Morales, 232 Conn. 707, 719, 657
A.2d 585 (1995) (evaluating “whether the failure of the
police to preserve potentially [exculpatory] evidence
ha[s] deprived a criminal defendant of due process of
law under . . . the . . . state constitution” (empha-
sis added)).

In Morales, our Supreme Court adopted a four-
pronged balancing test that courts are to apply in
reviewing a criminal defendant’s state due process
claim arising out of the state’s destruction or loss of
potentially exculpatory evidence. See id., 726-27. “[I]n
determining whether a defendant has been afforded
due process of law under the state constitution, the
trial court must . . . [weigh] the reasons for the
unavailability of the evidence against the degree of prej-
udice to the accused. More specifically, the trial court
must balance the totality of the circumstances sur-
rounding the missing evidence, including the following
factors: ‘the materiality of the missing evidence, the
likelihood of mistaken interpretation of it by witnesses
or the jury, the reason for its nonavailability to the
defense and the prejudice to the defendant caused by
the unavailability of the evidence.’ State v. Asherman,
[193 Conn. 695, 724, 478 A.2d 227 (1984), cert. denied,
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470 U.S. 1050, 105 S. Ct. 1749, 84 L. Ed. 2d 814 (1985)].”
State v. Morales, supra, 232 Conn. 726-27.

Our courts, however, have employed the term “mate-
riality” to have slightly different meanings in two closely
related contexts: (1) in Asherman/Morales cases, like
the present case, in which the state has failed to pre-
serve potentially exculpatory evidence by losing or
destroying it; and (2) in cases involving traditional
Brady violations where the state has withheld exculpa-
tory evidence from the accused.! See id., 714 (differenti-
ating instances in which state failed to preserve poten-
tially exculpatory evidence by losing or destroying it,
like in present case, from strict Brady violations). Sev-
eral cases within our Asherman/Morales jurisprudence
have described the “materiality” prong using the follow-
ing language: “[E]vidence is material only if there is
a reasonable probability that,” had the evidence been
preserved and disclosed to the defense, “the result of
the proceeding would have been different.” (Emphasis
added; internal quotation marks omitted.) State v. Fox,
192 Conn. App. 221, 237, 217 A.3d 41, cert. denied, 333
Conn. 946, 219 A.3d 375 (2019); see State v. Baldwin,
224 Conn. 347, 365, 618 A.2d 513 (1993) (same); State
v. Richard W.; 115 Conn. App. 124, 141, 971 A.2d 810
(same), cert. denied, 293 Conn. 917, 979 A.2d 493 (2009);
see also State v. Valentine, 240 Conn. 395, 417-18, 692
A2d 727 (1997) (“[t]he measure of materiality is
whether there is a reasonable probability that,” had
evidence been preserved and disclosed to defense, “the
result of the proceeding would have been different”
(internal quotation marks omitted)); State v. Joyce, 243

1“[T]o prove a . . . violation [of Brady v. Maryland, 373 U.S. 83, 83 S.
Ct. 1194, 10 L. Ed. 2d 215 (1963)], [a] defendant must show: (1) that the
prosecution suppressed evidence after a request by the defense; (2) that
the evidence was favorable to the defense; and (3) that the evidence was
material.” (Emphasis added; internal quotation marks omitted.) State v.
Komisarjevsky, 338 Conn. 526, 614, 258 A.3d 1166, cert. denied, U.S.

, 142 S. Ct. 617, 211 L. Ed. 2d 384 (2021).



Page T4A CONNECTICUT LAW JOURNAL May 3, 2022

232 MAY, 2022 212 Conn. App. 193
State v. Gray

Conn. 282, 301, 705 A.2d 181 (1997) (same), cert. denied,
523 U.S. 1077, 118 S. Ct. 1523, 140 L. Ed. 2d 674 (1998);
State v. Thompson, 128 Conn. App. 296, 303, 17 A.3d
488 (2011) (same), cert. denied, 303 Conn. 928, 36 A.3d
241 (2012); State v. Barnes, 127 Conn. App. 24, 32, 15
A.3d 170 (2011) (same), aff'd, 308 Conn. 38, 60 A.3d
256 (2013).

On the other hand, the cases within our Brady juris-
prudence have described materiality somewhat differ-
ently: “Evidence is material when there would be a
reasonable probability of a different result if it were
disclosed. . . . A reasonable probability exists if the
evidence could reasonably . . . put the whole case in
such a different light as to undermine confidence in
theverdict.” (Emphasis added; internal quotation marks
omitted.) State v. Komisarjevsky, 338 Conn. 526, 633—
34, 258 A.3d 1166, cert. denied, US. , 142 S. Ct.
617, 211 L. Ed. 2d 384 (2021); see also State v. Esposito,
235 Conn. 802, 815, 670 A.2d 301 (1996) (requiring defen-
dant to demonstrate “that the favorable evidence could
reasonably be taken to put the whole case in such a
different light as to undermine confidence in the ver-
dict” (emphasis added; internal quotation marks omit-
ted)). Under our Brady jurisprudence, however,
“[m]ateriality does not require . . . a demonstration
. . . that disclosure of the suppressed evidence would
have resulted ultimately in the defendant’s acquittal.

. . Instead, the operative inquiry is whether, in the
absence of the evidence, the defendant received a fair
trial . . . resulting in a verdict worthy of confidence.”
(Emphasis added; internal quotation marks omitted.)
State v. Komisarjevsky, supra, 634; see also State v.
Bryan, 193 Conn. App. 285, 317, 219 A.3d 477 (“[t]he
question is not whether the defendant would more likely
than not have received a different verdict with the
evidence, but whether in its absence he received a fair
trial, understood as a trial resulting in a verdict worthy
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of confidence” (emphasis added; internal quotation
marks omitted)), cert. denied, 334 Conn. 906, 220 A.3d
37 (2019). Thus, although many of our Asherman/
Morales cases define “materiality” using somewhat sim-
ilar language to that used within our Brady jurispru-
dence, our courts appear to have given two different
meanings to the common factor of materiality.

Moreover, within our Asherman/Morales jurisprudence,
our cases have sometimes confounded the first prong
of the balancing test—that is, “the materiality of the
missing evidence”; (internal quotation marks omitted)
State v. Morales, supra, 232 Conn. 719; and the fourth
prong of the balancing test—that is, “the prejudice to
the defendant caused by the unavailability of the evi-
dence.” (Internal quotation marks omitted.) Id., 720. In
other words, despite the fact that the Asherman/
Morales balancing test differentiates between these two
prongs, many cases within our Asherman/Morales juris-
prudence appear to have construed the “materiality of
the missing evidence” prong to evaluate “the prejudice
to the defendant caused by the unavailability of the
evidence.” (Internal quotation marks omitted.) Id., 719—
20. Accordingly, in several of these cases—including
the majority’s opinion in the present case—our courts
have evaluated, under Asherman/Morales’ materiality
prong, whether the unavailability of the evidence at
trial prejudiced the defendant. See, e.g., State v. Joyce,
supra, 243 Conn. 301-302 (evaluating, under material-
ity factor, cumulative weight of remainder of state’s
case against defendant, outside of contested evidence);
State v. Fox, supra, 192 Conn. App. 239 (same); State
v. Barnes, supra, 127 Conn. App. 33 (same).

The inconsistencies within our Asherman/Morales
jurisprudence have resulted in a lack of clarity as to
how the materiality prong should be applied. To start,
the definition of “materiality” adopted by many cases
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within our Asherman/Morales jurisprudence strays sig-
nificantly from how the Asherman court, as the major-
ity notes, originally defined “materiality.” As the major-
ity recognizes, the Asherman court “set forth the
standard for materiality in cases where evidence was
lost or destroyed prior to forensic testing . . . [by hold-
ing] that, ‘if the state has not tested an item of evidence
before its loss or destruction, and no other facts indicate
that test results might have proved unfavorable to the
defendant, little more is required than a showing that
the test could have been performed and results obtained
which, in the context of the defendant’s version of the
facts, would prove exculpatory.’ ”* (Emphasis added.)
Part I of the majority opinion; see State v. Asherman,
supra, 193 Conn. 725. Thus, by maintaining that evi-
dence is material “only if there is a reasonable probabil-
ity that, had [it] been disclosed to the defense, the result
of the proceeding would have been different”’; (empha-
sis added; internal quotation marks omitted) State v.
Fox, supra, 192 Conn. App. 237; our courts appear to
have retreated from the Asherman court’s initial, less
demanding threshold for materiality.

2In Correia v. Rowland, 263 Conn. 453, 820 A.2d 1009 (2003), a habeas
petitioner relied on this language; see id., 477 n.23; to argue that “a legal
presumption ar[ose] that . . . untested evidence, not preserved by the state,
would have [yielded results that would have] exonerated [him],” had it been
tested. (Emphasis omitted.) Id., 473-74, 476. Our Supreme Court rejected
this argument and stated: “We do not read Asherman to support th[at] [the
law presumes that the lost or destroyed evidence, if tested, would have
exonerated the petitioner]. To the contrary, although this section of Asher-
man does state ‘[o]n the other hand, if the state has not tested an item of
evidence before its loss or destruction, and no other facts indicate that test
results might have proved unfavorable to the defendant, little more is
required than a showing that the test could have been performed and results
obtained which, in the context of the defendant’s version of the facts, would
prove exculpatory’; [State v. Asherman, supra, 193 Conn. 725]; we note that
this passage, particularly its reference to other facts indicating a test result
unfavorable to the defendant, is merely part of an explication of the balanc-
ing process that the court must undertake under both Asherman and
Morales.” (Emphasis added.) Correia v. Rowland, supra, 477 n.23. In my
view, the court’s attempt in Correia to clarify its prior language in Asherman
was not entirely successful.



May 3, 2022 CONNECTICUT LAW JOURNAL Page T7A

212 Conn. App. 193 MAY, 2022 235

State v. Gray

Additionally, in at least one case following Asherman,
our Supreme Court evaluated the materiality prong by
using an entirely different definition of “materiality.”
In State v. Estrella, 277 Conn. 458, 893 A.2d 348 (2006),
our Supreme Court initially stated: “The evidence is
material only if there is a reasonable probability that,
had the evidence been disclosed to the defense, the
result of the proceeding would have been different.”
(Emphasis added; internal quotation marks omitted.)
Id., 485. Our Supreme Court, however, continued: “In
other words, the defendant must show that [the evi-
dence] would have been helpful to him.” (Emphasis
added.) Id. In my view, there is a significant difference
between evidence that raises a reasonable probability
that the defendant would be found not guilty and evi-
dence that would be “helpful” to the defendant’s case.

The Supreme Court in Estrella ultimately concluded
that, because “the defendant [did] not [demonstrate]
that [the evidence] would have been favorable” to him,
its “absence was [not] prejudicial” to the defendant
and the materiality factor did not weigh in his favor.
(Emphasis added.) Id., 486. The FEstrella court’s fre-
quent interchanging of different terms to describe the
materiality prong has resulted in inconsistencies
between Estrella and other Asherman/Morales cases,
further muddling the proper meaning to be ascribed to
Asherman/Morales’ materiality prong.

In sum, there exists a lack of consistency and clarity,
both between our Brady jurisprudence and Asherman/
Morales jurisprudence, and within our Asherman/
Morales jurisprudence, as to the meaning to be given
to the materiality prong of the Asherman/Morales bal-
ancing test. I encourage our Supreme Court, when pro-

3The Estrella court also stated that “[e]vidence is material when it is
offered to prove a fact directly in issue or a fact probative of a matter in
issue.” State v. Estrella, supra, 277 Conn. 484 n.17.
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vided an appropriate opportunity, to define more fully
and definitively “materiality” in Asherman/Morales cases
or to reformulate the Asherman/Morales test to address
this lack of clarity.

Nonetheless, in the present case, even if I assume
that the first three prongs of the Asherman/Morales
test—including the materiality prong—weigh in favor
of the defendant, the defendant has failed to persuade
me that, under the fourth prong of the test, the admis-
sion of secondary evidence of the seized cash, in light
of its unavailability for testing, caused him prejudice
sufficient to reverse the judgment of the trial court. See
State v. Morales, supra, 232 Conn. 723. In my view, even
if the defendant’s motion to suppress the secondary
evidence of the seized cash had been granted, the remain-
ing evidence against the defendant was quite strong.

“The fourth factor of the Asherman|/Morales balanc-
ing] test concerns the prejudice caused to the defendant
as aresult of the unavailability of the [missing evidence].
In measuring the degree of prejudice to an accused
caused by the unavailability of the evidence, a proper
consideration is the strength or weakness of the state’s
case, as well as the corresponding strength or weakness
of the defendant’s case.” (Internal quotation marks
omitted.) State v. Morales, 90 Conn. App. 82, 91, 876
A.2d 561, cert. denied, 275 Conn. 924, 883 A.2d 1250
(2005). In analyzing this prong, our courts have evalu-
ated the strength of the state’s case by reviewing the
“testimony and exhibits [introduced at trial], aside
Sfrom” the missing evidence. (Emphasis added.) Id., 92;
see also State v. Joyce, supra, 243 Conn. 303 (“[i]n light
of the state’s other evidence connecting the defendant
to the crime and the persuasive [other] evidence [the
state presented], we conclude that the absence of the
[missing evidence] did not prejudice the defendant”
(emphasis added)).
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Had the jury not heard testimony concerning the
seized cash, the state’s case against the defendant nev-
ertheless was compelling. Brian Drobnak testified at
trial concerning his purchase of crack cocaine from the
defendant on May 9, 2018. After he was arrested at the
Gulf gas station with crack cocaine in his possession
and while still at the scene, Drobnak immediately volun-
teered to speak with the police. He reported to the
police that he had purchased crack cocaine from an
individual the police quickly identified as the defendant.
Drobnak reiterated this version of events in a written
statement at the police station* and later when he testi-
fied at trial. While at the scene, Drobnak also provided
to the police the phone number he had contacted to
arrange the narcotics transaction. The police confirmed
that the phone number provided to them by Drobnak
matched a cell phone found in the center console of
the defendant’s car. Further, Drobnak testified that he
had purchased crack cocaine from the defendant on
prior occasions.

At trial, Officers Todd Lynch and Jeremy Zelinski
corroborated Drobnak’s version of the events. Lynch
and Zelinski testified that, at the gas station, they
observed Drobnak pacing back and forth alongside his
vehicle and checking his phone. They did not observe
Drobnak purchase gasoline, enter the convenience
store at the gas station, or use the air pressure machine
nearby. Shortly thereafter, Lynch and Zelinski observed
a car, operated by the defendant, pull into the gas sta-
tion. They watched Drobnak enter the car operated by
the defendant, remain in the car for less than one

4 Drobnak testified that, in his written statement, he stated that he had
purchased the crack cocaine from “G,” whom Drobnak admitted on cross-
examination referred to Greg Williams, a mutual acquaintance of Drobnak
and the defendant. Drobnak clarified at trial, however, that he had intended
to identify the defendant in his written statement, and he testified that there
was “no doubt in [his] mind that [the defendant] [was] the man who sold
[him] crack cocaine.”
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minute, and subsequently exit the vehicle to return to
his car. As the majority states, the “limited exchange
between Drobnak and the defendant . . . in an area
well-known for frequent drug sales” indicated that a
narcotics transaction had taken place between the
defendant and Drobnak. Immediately after Drobnak
returned to his car, Lynch and Zelinski approached
Drobnak’s vehicle. They testified that, once they
approached the vehicle, they immediately observed
Drobnak holding what appeared to be narcotics. Lynch
and Zelinski recovered what field testing confirmed to
be cocaine from Drobnak’s car.

Immediately after the substance was field tested and
confirmed as positive for cocaine, Sergeant Gregory
Moreau attempted to initiate a motor vehicle stop of the
defendant’s vehicle by activating the siren and overhead
lights of his police cruiser. Demonstrating conscious-
ness of guilt, the defendant did not stop. Moreau used
the public address system of his cruiser to instruct the
defendant to pull over, and the defendant continued
driving forward for another two to four hundred feet
before he eventually stopped. The defendant subse-
quently was placed under arrest and transported to the
police station. At the police station, Lynch asked the
defendant why he was involved in selling narcotics. In
response to Lynch’s question, the defendant responded,
“that’s all I know.”

Comparatively, the defendant’s theory of the case was
significantly weaker than the state’s case against him. At
trial, the defendant denied selling narcotics to Drobnak.
The defendant testified that he had met Drobnak at the
gas station to speak about his son’s missing cell phone,
because the defendant allegedly had left the phone in
Drobnak’s car a few days prior. The defendant testified
that, upon entering the defendant’s car, Drobnak
requested a financial reward for finding the cell phone.
According to the defendant, he denied Drobnak’s request
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and asked Drobnak to exit the car, and Drobnak did so
less than a minute after he had entered. The defendant’s
version of events, as the majority notes, was “largely
unsubstantiated” by any other evidence outside of his
own testimony. Accordingly, the court’s denial of the
defendant’s motion to suppress the secondary evidence
of the cash does not justify reversal of the defendant’s
conviction under the Asherman/Morales standard.

For the foregoing reasons, I respectfully concur.

STATE OF CONNECTICUT v. KYLE A.*
(AC 43377)

Elgo, Suarez and Sullivan, Js.
Syllabus

Convicted, after a jury trial, of various crimes in connection with an alterca-
tion with his brother, A, the defendant appealed to this court. The
defendant called A on the phone, and, during that call, A was given
reason to believe that the defendant had been consuming alcohol. The
defendant expressed his intent to go to A’s home, where A lived with
his minor daughter. A warned the defendant that he could not come to
the home if he was intoxicated because A’s daughter was with him.
Later that day, while A and his girlfriend, T, were inside of the home,
the defendant arrived. The defendant, who did not have a key to the
home, banged on the locked front door, and then broke a window on
the locked back door and entered the home. A and T fled the home
through the front door. The defendant, brandishing a wooden baseball
bat, emerged from the home and began to strike A’s automobile, which
was parked in the driveway, with the bat. The defendant also used the
bat to damage property inside of the home. Held:

1. The defendant could not prevail on his claim that the state presented
insufficient evidence that he committed burglary in the first degree:
the state’s theory of the case, that the defendant entered or remained
unlawfully in the victim’s home, was legally viable as the defendant’s

*In accordance with federal law; see 18 U.S.C. § 2265 (d) (3) (2018), as
amended by the Violence Against Women Act Reauthorization Act of 2022,
Pub. L. No. 117-103, § 106, 136 Stat. 49; we decline to identify any person
protected or sought to be protected under a protection order, protective
order, or a restraining order that was issued or applied for, or others through
whom that person’s identity may be ascertained.
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entry into the home was unlawful because A, who was occupying the
home, testified that the defendant was not a resident of the home at
the time of the incident, that A and his daughter resided there, and that
A had communicated to the defendant that he was not permitted to
enter the home and, although the defendant claimed that he was granted
a license to enter the home by J, his mother and the undisputed owner
of the home, this claim rested entirely on the credibility of J’s testimony,
which was challenged at trial, and this court presumed that the jury,
the sole arbiter of the credibility of the witnesses, disbelieved J’s testi-
mony to the extent that she testified that she gave the defendant permis-
sion to enter the home; moreover, J's familial relationship to the defen-
dant reasonably could have given the jury reason to consider with
skepticism her testimony as, contrary to J’s testimony that the defendant
had a key to the residence, the state presented evidence that the defen-
dant broke down a door in order to enter the home and that the defendant
wrote letters to J in which he urged her not to cooperate with the
prosecution; furthermore, the evidence was sufficient to prove beyond
a reasonable doubt that the defendant was armed with a dangerous
instrument as there was direct evidence, through T’s testimony, regard-
ing the defendant’s use of a baseball bat in A’s driveway immediately
after he had illegally entered and remained in A’s home, which made it
more likely that the defendant possessed the baseball bat while he was
inside of the home and that he used the bat to cause damage to property
inside of the home, which was undamaged prior to his unlawful entry.

2. The defendant’s unpreserved claim that the trial court’s instruction to
the jury concerning the charge of burglary in the first degree constituted
plain error was unavailing: notwithstanding the defendant’s claim that
the court improperly omitted a necessary portion of the instruction
because, although it instructed the jury that it needed to find that the
defendant acted with the specific intent to commit either a felony or a
misdemeanor in the home, it failed to identify by name one or more
specific felony or misdemeanor offenses, the alleged error did not
involve the court’s failure to include language from a mandatory charging
statute; moreover, this court was not persuaded that allowing the alleged
error in the instruction to stand uncorrected would work a manifest
injustice, as the defendant’s argument was undermined by the fact pat-
tern that was reflected in the evidence and expressly relied on by the
prosecutor during oral argument, which pointed to the defendant’s intent
to commit three different crimes, all of which would rise to the level
of intent required by the burglary statute; furthermore, although the
better practice would have been for the trial court to have instructed
the jury with respect to the intent to commit one or more named felony
or misdemeanor offenses, the claimed error was unlikely to have guided
the jury to an incorrect verdict in light of the evidence and arguments
advanced in the present case.

Argued October 21, 2021—officially released May 3, 2022
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Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of burglary in the first degree,
criminal mischief in the first degree, and threatening
in the second degree, and substitute information, in the
second case, charging the defendant with the crime of
attempt to commit criminal violation of a protective
order, and substitute information, in the third case,
charging the defendant with the crime of criminal viola-
tion of a protective order, and substitute information,
in the fourth case, charging the defendant with the
crime of tampering with a witness, brought to the Supe-
rior Court in the judicial district of Ansonia-Milford
and tried to the jury before McShane, J.; verdicts and
judgments of guilty, from which the defendant appealed
to this court. Affirmed.

Julia K. Conlin, assigned counsel, with whom were
James Sexton, assigned counsel, and, on the brief,
Emily Graner Sexton, assigned counsel, for the appel-
lant (defendant).

Rocco A. Chiarenza, senior assistant state’s attorney,
with whom, on the brief, was Margaret E. Kelley, state’s
attorney, for the appellee (state).

Opinion

SUAREZ, J. The defendant, Kyle A., appeals from the
judgments of conviction, rendered following a jury trial,
of burglary in the first degree in violation of General
Statutes § 53a-101 (a) (1), criminal mischief in the first
degree in violation of General Statutes § 53a-115 (a)
(1), threatening in the second degree in violation of
General Statutes § 53a-62 (a) (2) (A), criminal violation
of a protective order in violation of General Statutes
§ b3a-223, tampering with a witness in violation of Gen-
eral Statutes § 53a-151, and attempt to commit criminal
violation of a protective order in violation of General
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Statutes §8§ 53a-49 and 53a-223.! The defendant’s appel-
late claims pertain solely to his burglary conviction.
The defendant claims that, because the state did not
present sufficient evidence that he committed the bur-
glary offense, he is entitled to a judgment of acquittal
with respect to that offense. Alternatively, the defen-
dant claims that, because the court’s instruction con-
cerning the burglary offense constituted plain error, the
conviction for burglary should be overturned and the
case remanded for a new trial with respect to that
offense. We affirm the judgments of the trial court.

On the basis of the evidence presented at trial, the
jury reasonably could have found the following facts.
On August 28, 2016, A resided with his daughter, who
was eight years old, in a single-family residence in West
Haven. A’s girlfriend, T, frequently visited him at the
home. The home was owned by J, who is the mother
of A and his brother, who is the defendant. J did not
reside in the home at that time.

The defendant had been living in Maryland, but as
of August 28, 2016, he made plans to move to Connecti-
cut and live with his brother, A, at the West Haven
home. The defendant called A at approximately 6 a.m.
on August 28, 2016. During the call, the defendant gave
A reason to immediately become concerned about his
pending arrival. On the basis of statements made by
the defendant, A believed that the defendant had been
consuming alcohol and “partying . . . .” At one point
in the conversation, the defendant asked A if he could
provide him with “Adderall or something to help keep
him awake.” A warned the defendant that he could not
come to the home if he was intoxicated because his
daughter was at the home with him. A stated, “please

!'The trial court imposed a total effective sentence of fourteen years of
imprisonment, execution suspended after nine years, followed by five years
of probation.
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2

[do] not show up if you're drinking or anything . . . .
A also told the defendant that if he came to the home
while intoxicated “that we probably couldn’t let you in
because my daughter was there.” Initially, the defendant
was upset with these restrictions, but after he spoke
with A further, he asked A for time “to sober up and
everything and do what I have to do.” A agreed that he
would talk to the defendant later that day.

At approximately 9 a.m., the defendant called A a
second time. A asked the defendant if he was doing
any better and again cautioned the defendant to “just
please wear it off before you make any efforts or steps
to come to the house.” Once again, A asked the defen-
dant not to come to the home in light of the defendant’s
condition or state of mind, and emphasized that, under
the circumstances, the defendant could not come in
contact with A’s daughter. A offered to help the defen-
dant, at a different location, but the defendant hung up
on him. At approximately 1 p.m., the defendant called
A a third time. He made it clear that he was coming to
the house regardless of A’s objections. Once more, A
asked the defendant not to come if he was intoxicated
and stressed that, because a child resided at the home,
the defendant had to be sober. The defendant, upset
with the restrictions being placed on him by A, sent A
a text message that stated, “Do you want to play with
fire, you are going to get burned.”

Later that day, while A and T were inside of the home,
the defendant arrived. The defendant, who did not have
a key to the home, angrily banged on the front door,
which was locked. The defendant was screaming and
yelling. The defendant went to a locked back door,
broke a window on the door, and entered the home. A
and T, fearing for their safety, fled from the home by
means of the front door. As he left the home, A saw
the defendant entering and asked him to “please stop,
stop . ...
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After they exited the home, A and T stayed a safe
distance away, while seeking the aid of neighbors and
attempting to contact the police. The defendant, bran-
dishing a wooden baseball bat, emerged from the home
and began to strike A’s automobile, which was parked
in the driveway, with the bat. The defendant used the
bat to cause significant damage to property inside of
the home as well. The police arrived on the scene a
short time later, at which point the defendant was inside
of the home. The defendant exited the home when the
police instructed him to do so and, while he was being
taken into custody, he noticed A standing nearby and
stated that he “was going to kill [him] when [he] get[s]
out of this . . . .” Hours later, while in police custody
at the police department and undergoing the booking
process, the defendant repeated his threat to kill A.

Following the defendant’s arrest, but prior to trial,
the court issued three separate protective orders that,
among other things, prohibited the defendant from hav-
ing contact with A and A’s daughter. The orders stated,
“Do not contact the protected person in any manner,
including by written, electronic or telephone contact,
and do not contact the protected person’s home, work-
place or others with whom the contact would be likely
to cause annoyance or alarm to the protected person.”
While he was bound by this provision, the defendant
called A from prison on nine separate occasions. Also,
on several occasions, the defendant mailed letters from
prison to several persons in an attempt to persuade A
not to cooperate with the prosecution of the charges
related to his conduct on August 28, 2016, and the
charges that related to his violation of a protective
order. Additional facts will be set forth as necessary.

I

First, the defendant claims that because the state did
not present sufficient evidence that he committed the
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burglary offense, he is entitled to a judgment of acquittal
with respect to that offense.? We disagree.

The present claim consists of two subclaims. First,
relying on evidence that J, who owned the home, granted
him permission to reside at the home, the defendant
argues that the state’s theory of the case, that he entered
or remained unlawfully in the home on August 28, 2016,
was not legally viable. Second, the defendant argues that
the evidence was insufficient to prove beyond a reason-
able doubt that he was armed with a dangerous instru-
ment.

Before analyzing each subclaim, we set forth our stan-
dard of review and relevant legal principles. “When a
criminal conviction is reviewed for the sufficiency of
the evidence, we apply a well established [two part] test.
First, we construe the evidence in the light most favor-
able to sustaining the verdict. Second, we determine
whether upon the facts so construed and the inferences
reasonably drawn therefrom the [jury] reasonably could
have concluded that the cumulative force of the evi-
dence established guilt beyond a reasonable doubt.
. . . [P]roof beyond a reasonable doubt does not mean
proof beyond all possible doubt . . . nor does proof
beyond a reasonable doubt require acceptance of every
hypothesis of innocence posed by the defendant that,
had it been found credible by the [finder of fact], would
have resulted in an acquittal. . . . On appeal, we do
not ask whether there is a reasonable view of the evi-
dence that would support a reasonable hypothesis of
innocence. We ask, instead, whether there is a reason-

2 Although it is not a prerequisite to our review of this claim, we note
that, at the conclusion of the state’s case-in-chief, defense counsel moved
for a judgment of acquittal, asserting, in general terms, that the state “failed
to make out a prima facie case, warranting submission of the case to the
jury.” The court denied the motion. After defense counsel rested his case,
he renewed the motion for a judgment of acquittal, which the court again
denied.
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able view of the evidence that supports the [fact find-
er’s] verdict of guilty.” (Citation omitted; internal quota-
tion marks omitted.) State v. Fisher, 342 Conn. 239,
249, 269 A.3d 104 (2022).

“Our review is a fact based inquiry limited to determin-
ing whether the inferences drawn by the [fact finder]
are so unreasonable as to be unjustifiable. . . . [T]he
inquiry into whether the record evidence would support
a finding of guilt beyond a reasonable doubt does not
require a court to ask itself whether it believes that the
evidence . . . established guilt beyond a reasonable
doubt. . . . Instead, the relevant question is whether,
after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a
reasonable doubt. . . .

“We do not sit as a [seventh] juror who may cast a
vote against the verdict based upon our feeling that
some doubt of guilt is shown by the cold printed record.
We have not had the [fact finder’s] opportunity to observe
the conduct, demeanor, and attitude of the witnesses
and to gauge their credibility. . . . We are content to
rely on the [fact finder’s] good sense and judgment.”
(Internal quotation marks omitted.) State v. Whitnum-
Baker, 169 Conn. App. 523, 525-26, 150 A.3d 1174 (2016),
cert. denied, 324 Conn. 923, 155 A.3d 753 (2017).

Section 53a-101 (a) provides in relevant part: “A per-
son is guilty of burglary in the first degree when (1)
such person enters or remains unlawfully in a building
with intent to commit a crime therein and is armed with
explosives or a deadly weapon or dangerous instrument
... .” The state bore the burden of proving the follow-
ing essential elements beyond a reasonable doubt: (1)
the defendant entered or remained unlawfully in a build-
ing, (2) he did so with the intent to commit a crime
therein, and (3) he was armed with a dangerous instru-
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ment. See State v. Weaver, 85 Conn. App. 329, 341-42
857 A.2d 376 (setting forth essential elements of offense),
cert. denied, 271 Conn. 942, 861 A.2d 517 (2004).

A

With respect to the first essential element of the
offense, that the defendant entered or remained unlaw-
fully in a building, the state’s theory of the case was
that the defendant’s entry into the home was unlawful
because A, who currently occupied the home, expressly
forbid him from entering the home. The prosecutor
argued before the jury that A was residing at the home
on August 28, 2016, that the defendant was not residing
at the home on that date, and that A communicated to
the defendant that he was not permitted to come into
the home because he was not sober. Thus, the prosecu-
tor argued to the jury that the defendant “unlawfully
entered the home where [A] was living . . . .” The pros-
ecutor acknowledged that there was testimony from J
that she had granted the defendant permission to enter
the home, which she owned. The prosecutor argued,
however, that the privilege to enter the home could
only be granted “by the person who has [a] possessory
interest in the house.” The prosecutor argued that A
possessed the home on August 28, 2016, and that J
was residing in Florida on that date, and, thus, the
permission that she may have granted the defendant
was “of no moment . . . .” Moreover, the prosecutor
argued that, for several reasons, J’s testimony that she
gave the defendant permission to enter the home was
not credible in light of other evidence presented at trial.

With respect to the “unlawful entry” essential ele-
ment of the offense, the court instructed the jury in
relevant part: “You must . . . determine whether the
defendant unlawfully entered or remained in [a] build-
ing. A person unlawfully enter[s] or remains in a build-
ing at the time [that it] is not open to the public and
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the defendant is not licensed or privileged to do so. To
be licensed or privileged, the defendant must either
have consent from the person in possession of the build-
ing or have some right to be in that building. . . . You
must determine whether the defendant unlawfully
entered or remained in a building. A person unlawfully
enters or remains in a building when the building, at
that time, is not open to the public and the defendant
is not licensed or privileged to do so. When I say not
licensed or privileged to do so, I mean the defendant
must either have had consent from the person in posses-
sion of the building or have some other right to be in
the building.” In this appeal, the defendant does not
raise a claim of error related to this instruction.

During her testimony, J testified that, in August, 2016,
she was not residing in the West Haven home, which
she owned since 1988. She testified that, prior to and
including August 28, 2016, A and his daughter were
residing at the home but that the defendant had been
residing with a relative in Maryland.? She testified, how-
ever, that she gave the defendant permission to reside
at the home, that it was “our home,” and that she had
not placed any restrictions on his right to enter the
home. J testified that the defendant has “always had a
key” to the home. When asked if the defendant had a
right to damage her property, J testified that she “can’t
answer that . . . .”

The defendant, relying on the testimony of J, asserts
that, “to the extent that [he] needed an express license
or privilege to be in the home, the homeowner had
granted it to him, so the evidence was insufficient to
establish that he entered or unlawfully remained in the
house.” The defendant also argues that “[he] did not
‘remain unlawfully’ in the house as his license to be
there never was extinguished by the licensor, i.e., his

3 A testified that he was residing at the home with J’s permission.
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mother; nor did she place any limitations on the scope
of that license.” The defendant asserts that the state’s
theory of the case was not legally viable because it
rested on the flawed premise that “one can burglarize
one’s own residence . . . .” The defendant argues that
“[w]hile [his] conduct at the home could have poten-
tially given rise to other criminal charges, it strains
the bounds of logic that [he] was charged with and
convicted of burglary of his own home.” The defendant
argues that he neither unlawfully entered nor unlawfully
remained in the home because the evidence reflects
that, after he entered the home, he did not interact with
anyone therein.

Although the defendant’s claim is couched in terms
of the sufficiency of the evidence, he purports to chal-
lenge the viability of the legal theory advanced by the
state. In other words, he questions whether his conduct
in entering or remaining in the home could be unlawful
in light of the evidence that the owner of the home, J,
granted him permission to reside there. We conclude
that the state’s theory was legally viable and that the
evidence sufficiently supported the jury’s guilty verdict
with respect to the burglary offense.

Because we must examine one of the essential ele-
ments of burglary in the third degree, related to unlaw-
ful entry and remaining in the home, we note that this
issue presents an issue of law that we review under the
plenary standard of review. As we stated previously,
§ 53a-101 (a) provides in relevant part: “A person is
guilty of burglary in the first degree when (1) such
person enters or remains unlawfully in a building with
intent to commit a crime therein and is armed with
explosives or a deadly weapon or dangerous instrument

. .7 “A person ‘enters or remains unlawfully’ in or
upon premises when the premises, at the time of such
entry or remaining, are not open to the public and when
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the actor is not otherwise licensed or privileged to do
so.” General Statutes § 53a-100 (b).

“To enter unlawfully means to accomplish an entry
by unlawful means, while to remain unlawfully means
that the initial entering of the building . . . was lawful
but the presence therein became unlawful because the
right, privilege or license to remain was extinguished.
When either of these situations is established, the
threshold element of burglary is present.” State v.
Edwards, 10 Conn. App. 503, 511, 524 A.2d 648, cert.
denied, 204 Conn. 808, 528 A.2d 1155 (1987).

“A license in real property is defined as a personal,
revocable, and unassignable privilege, conferred either
by writing or parol, to do one or more acts on land
without possessing any interest therein. . . . Gener-
ally, a license to enter premises is revocable at any time
by the licensor. . . . It is exercisable only within the
scope of the consent given. . . . The term, privilege,
is more general. It is a right or immunity granted as a
peculiar benefit, advantage, or favor; special enjoyment
of a good or exemption from an evil or burden; a pecu-
liar or personal advantage or right esp. when enjoyed
in derogation of common right; prerogative. . . . The
phrase, licensed or privileged, as used in [our burglary
statutes], is meant as a unitary phrase, rather than as
areference to two separate concepts.” (Emphasis omit-
ted; internal quotation marks omitted.) State v. Marsan,
192 Conn. App. 49, 56, 216 A.3d 818, cert. denied, 333
Conn. 939, 218 A.3d 1049 (2019).

The state’s theory of the case was that, on August
28, 2016, the defendant lacked a license or privilege to
enter or remain in the home in which he was not a
resident and which was occupied by A and his daughter.
The prosecutor argued that, in the absence of any credi-
ble evidence that the defendant was licensed or privi-
leged to enter or remain in the home, his forcible entry
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into the home and his remaining in the home were,
for purposes of § 53a-103 (a), unlawful. In light of the
foregoing authorities, we conclude that the state’s the-
ory of the case, which focused on a lack of a license
or privilege to enter and remain, was legally viable.

It cannot be disputed that the defendant’s arguments
concerning the license or privilege that was allegedly
granted to him by the undisputed owner of the home,
J, rest entirely on the credibility of J's testimony that
she had granted the defendant license or privilege with
respect to entering the home. The legal flaw in the
defendant’s argument is that he treats the challenged
testimony of J as if it constituted an unassailable fact.
As we have stated previously in this opinion, this court
evaluates sufficiency of the evidence claims by viewing
the evidence in the light most favorable to the prosecu-
tion. See State v. Fisher, supra, 342 Conn. 249. Accord-
ingly, we presume in this case that the jury, the sole
arbiter of the credibility of the witnesses, disbelieved
the testimony of J to the extent that she testified that
she gave the defendant a license or privilege to enter
or to remain in the home. We do so mindful that the state
presented ample fodder for the jury’s consideration that
supported a determination that J, in an attempt to assist
the defendant, testified untruthfully in this regard. J’s
familial relationship to the defendant reasonably could
have given the jury reason to consider with skepticism
her testimony. We note that, contrary to J's testimony
that the defendant had a key to the residence, the state
presented evidence that the defendant, armed with a
baseball bat, broke down a door in order to gain entry
into the home on August 28, 2016. Moreover, the state
presented evidence that, while he was awaiting trial,
the defendant wrote letters to J in which he urged her
not to cooperate with the prosecution and to create
an untruthful narrative that would assist his defense,
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including suggesting that she inform “the judge” that
he “[had] permission to be there . . . .”

The jury, having discredited the testimony of J, rea-
sonably could have found that there was no other evi-
dence that the defendant had a license or a privilege
to enter the home or to remain in the home. Certainly,
the testimony of A, which we presume the jury found
persuasive, reflects that, as of August 28, 2016, the
defendant was not a resident of the home, A and his
daughter resided at and were the occupants of the
home, and A had communicated to the defendant that
he was not permitted to enter the home. The evidence
also supported a finding that the defendant’s conduct
on his arrival at the home was that of someone who
lacked a license or a privilege to enter. Specifically, the
defendant did not use a key to enter the home, he did
not wait for an occupant of the home to let him in,
and he did not contact J, who presumably could have
spoken with A to resolve any dispute concerning the
defendant’s arrival, for her assistance to gain entry to
the home. Rather, the evidence reflects that the defen-
dant forcibly entered the home and caused substantial
damage to the property.

In light of the foregoing, we reject the defendant’s
claim that the jury could not reasonably have concluded
that his entry of or remaining in the home was unlawful.

B

With respect to the third element of the offense, that
the defendant was armed with a dangerous instrument,
the prosecutor argued that the evidence demonstrated
that the defendant used a bat inside of the home after
his illegal entry therein. With respect to this essential
element, the prosecutor argued that the defendant used
a wooden baseball bat during the commission of the
offense. The defendant argues that although the evi-
dence demonstrated that he used a baseball bat outside
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of the home to damage A’s automobile that was parked
in the driveway, the state did not present any evidence
to support a finding that he was armed with a baseball
bat while he was inside of the home.

General Statutes § 53a-3 (7) defines “[d]angerous
instrument” in relevant part as “any instrument, article
or substance which, under the circumstances in which
it is used or attempted or threatened to be used, is
capable of causing death or serious physical injury
. . . .7 Although the defendant disputes that he used a
wooden baseball bat inside of the home on August 28,
2016, he does not dispute that a wooden baseball bat
could constitute a dangerous instrument.

We now turn to the evidence. A testified that when
the defendant arrived at the home, he heard a bang on
the front door and then, shortly thereafter, he heard
the sound of glass breaking at the back door. A testified
that, as he fled from the home by means of the front
door, he saw the defendant entering the home. T, who
fled the home with A as the defendant was entering
through the back door, testified that while she was
exiting through the front door, she heard “a bat or a
kick” and “things smashing . . . .” There was photo-
graphic evidence presented that the glass on the rear
door was broken, and A testified that the glass on the
rear door was not broken prior to the defendant’s
arrival. A and T testified that, after they exited the home,
they remained nearby while attempting to summon
assistance. The state presented photographic evidence
of damage inside of the home, including a damaged
table with a ceramic or marble top in the kitchen, pieces
of which were cracked and strewn about the kitchen
floor, as well as a damaged television set in the living
room. T testified that neither the table nor the television
set were damaged prior to the defendant’s entry into
the home. As he was being questioned about the damage
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in the home, A, without objection, identified the televi-
sion set in the living room as “the TV that was hit with
a baseball bat.”

T testified about what she observed after she exited
the home. In relevant part, she testified that as she and
A were running from the home, she stopped and turned
around. She saw the defendant near A’s automobile,
“[h]itting the car with a bat.” Photographic evidence
presented by the state depicted damage to multiple
windows on the automobile. A testified that this damage
did not exist prior to that time.*

As the defendant acknowledges, the state did not
need to prove that the defendant was armed with a
dangerous instrument on his entry into the home. It
was sufficient for the state to prove that, at some point
while he remained unlawfully in the home, the defen-
dant armed himself with a dangerous instrument. See,
e.g., State v. Belton, 190 Conn. 496, 505, 461 A.2d 973
(1983). The gist of the defendant’s argument is that the
state did not satisfy its burden of proof with respect to
his being armed with a baseball bat inside of the home
because there was no direct evidence of this fact, and
there were no “ ‘proven facts’ ” on which the jury rea-
sonably could have inferred this fact.

“It is axiomatic that the burden in criminal cases is
on the prosecution to prove each essential element of
the alleged crime beyond a reasonable doubt and that
there is no burden on the defendant to prove his inno-
cence. . . . In finding guilt beyond a reasonable doubt,
a jury may not resort to speculation and conjecture but
it is clearly within the province of the jury to draw
reasonable, logical inferences from the facts proven.”
(Citations omitted.) State v. Morrill, 193 Conn. 602, 608,

* The state also presented evidence that the police officers who responded
to the scene located shards of a wooden baseball bat in various places
outside of the home, including near the rear door.
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478 A.2d 994 (1984). We emphasize that “the probative
force of the evidence is not diminished because it con-
sists, in whole or in part, of circumstantial evidence
rather than direct evidence. . . . It has been repeatedly
stated that there is no legal distinction between direct
and circumstantial evidence so far as probative force
is concerned. . . . It is not one fact, but the cumulative
impact of a multitude of facts which establishes guilt
in a case involving substantial circumstantial evidence.”
(Internal quotation marks omitted.) State v. Sanchez,
50 Conn. App. 145, 149, 718 A.2d 52, cert. denied, 247
Conn. 922, 722 A.2d 811 (1998).

“The law regarding inferences . . . is clear. Due pro-
cess does not . . . require that each subordinate con-
clusion established by or inferred from evidence, or
even from other inferences, be proved beyond a reason-
able doubt. We have regularly held that a jury’s factual
inferences that support a guilty verdict need only be
reasonable. . . . Equally well established is our hold-
ing that a jury may draw factual inferences on the basis
of already inferred facts. . . .

“It is axiomatic that the state’s burden of proof
beyond a reasonable doubt applies to each and every
element comprising the offense charged. But this bur-
den of proof does not operate upon each of the many
subsidiary, evidentiary, incidental or subordinate facts

. upon which the prosecution may collectively rely
to establish a particular element of the crime beyond
a reasonable doubt. . . . Where the prosecution must
rely upon circumstantial evidence, either in part or in
whole, each link in the chain of circumstantial evidence
need not be established beyond a reasonable doubt.”
(Citation omitted; internal quotation marks omitted.)
State v. Hersey, 78 Conn. App. 141, 167, 826 A.2d 1183,
cert. denied, 266 Conn. 903, 832 A.2d 65 (2003).

In the present case, there was direct evidence, by
means of the testimony of T, of the defendant’s violent
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use of a baseball bat in A’s driveway immediately after
he had illegally entered and remained in the A’s home.
This evidence made it more likely that the defendant
possessed the baseball bat while inside of the home. It
also supported a finding that the defendant, who was
the only person inside of the home after A and T fled,
used the baseball bat to cause the damage that was
discovered inside of the home. Moreover, the photo-
graphic and testimonial evidence concerning the nature
and extent of the damage to items inside of the home
that were undamaged prior to the defendant’s unlawful
entry into the home, including damage to the kitchen
table and the television set, was entirely consistent with
damage that would have been caused by a baseball bat.
On the basis of the evidence as a whole and the rational
inferences to be drawn therefrom, the jury could have
reasonably concluded beyond a reasonable doubt that
the defendant either entered the home with a baseball
bat or that he armed himself with a baseball bat while
inside of the home.

II

Next, the defendant claims that the court’s instruc-
tion concerning the burglary offense constituted plain
error and that the conviction for burglary should be
overturned and the case remanded for a new trial with
respect to that offense. We disagree.

We begin our analysis of this claim by setting forth
the relevant procedural history. The court distributed
to the parties a written draft of its jury instructions and,
after affording the parties a meaningful opportunity
to review the instructions, held a charging conference
during which defense counsel did not raise any objec-
tions to the court’s burglary charge. Defense counsel
submitted a written request to charge but it did not
include a burglary instruction.
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During closing argument, the prosecutor argued to
the jury that, with respect to the second essential ele-
ment of the offense, that the defendant intended to
commit a crime in the home; see General Statutes § 53a-
101 (a) (1); the evidence supported a finding that the
defendant acted with the requisite mental state required
for the commission of the crime. The prosecutor sug-
gested that the crime that the defendant intended to
commit was criminal mischief.? The state charged the
defendant with criminal mischief in the first degree in
violation of § 53a-115 (a) (1), a felony, and in connection
with this offense, it relied on evidence that he caused
damage to tangible personal property inside of the
home. The jury ultimately found the defendant guilty
of this offense as well. In her arguments, the prosecutor
also focused on the evidence of the defendant’s com-
ments concerning A, made before and after he arrived
at the home. The prosecutor argued, “[i]ntent to commit
a crime, the criminal mischief, crime of violence and
assault, a threatening, an intent to commit a crime. The
threatening threatens to commit a crime of violence
with an intent to terrorize another. . . . I ask you to
remember the words that were spoken by the defendant
and the substance of the text messages, how could that
be anything other than to terrorize . . . .”

Later, the court instructed the jury concerning the
burglary offense: “The statute defining this offense
reads in pertinent part as follow([s]: A person is guilty
of burglary in the first degree when he unlawfully enters
or remains in a building with the intent to commit a
crime therein and he is armed with a dangerous instru-
ment.” After discussing the first essential element of

5 General Statutes § 53a-115 (a) provides in relevant part: “A person is
guilty of criminal mischief in the first degree when: (1) With intent to cause
damage to tangible property of another and having no reasonable ground
to believe that such person has a right to do so, such person damages
tangible property of another in an amount exceeding one thousand five
hundred dollars . . . .”
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the offense, that the defendant unlawfully entered or
remained in a building, the court addressed the second
element of the offense: “The second element is that
the defendant unlawfully entered or remained in the
building with the intent to commit a crime in that build-
ing. A person acts intentionally with respect to a result
when his conscious objective is to cause such result.
Even if the defendant never actually committed a crime
in the building, if the evidence establishes beyond a
reasonable doubt that there was such an intention, this
is sufficient to prove the defendant unlawfully entered
or remained in the building with the intent to commit
a crime therein. Furthermore, the necessary intent to
commit a crime must be an intent to commit either a
felony or a misdemeanor in addition to the unlawful
entering or remaining in the building.” The court then
addressed the third essential element of the offense,
that the defendant be armed with a dangerous instru-
ment in the building. Following the court’s charge,
defense counsel did not take an exception related to
the burglary instruction.

The defendant, acknowledging that he failed to pre-
serve the present claim of instructional error at trial,
argues that he is entitled to relief under the plain error
doctrine. “It is well known that the plain error doctrine,
codified at Practice Book § 60-5, is an extraordinary
remedy used by appellate courts to rectify errors com-
mitted at trial that, although unpreserved [and noncon-
stitutional in nature], are of such monumental propor-
tion that they threaten to erode our system of justice and
work a serious and manifest injustice on the aggrieved
party. [T]he plain error doctrine . . . isnot . . . arule
of reviewability. It is a rule of reversibility. That is, it
is a doctrine that this court invokes in order to rectify
a trial court ruling that, although either not properly
preserved or never raised at all in the trial court, none-
theless requires reversal of the trial court’s judgment
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. . . for reasons of policy. . . . In addition, the plain
error doctrine is reserved for truly extraordinary situa-
tions [in which] the existence of the error is so obvious
that it affects the fairness and integrity of and public
confidence in the judicial proceedings. . . . Plain error
is a doctrine that should be invoked sparingly. . . .
Implicit in this very demanding standard is the notion

that invocation of the plain error doctrine is
reserved for occasions requiring the reversal of the
judgment under review. . . .

“An appellate court addressing a claim of plain error
first must determine if the error is indeed plain in the
sense that it is patent [or] readily [discernible] on the
face of a factually adequate record, [and] also . . .
obvious in the sense of not debatable. . . . This deter-
mination clearly requires a review of the plain error
claim presented in light of the record. . . .

“Although a complete record and an obvious error
are prerequisites for plain error review, they are not,
of themselves, sufficient for its application. . . . [I]n
addition to examining the patent nature of the error,
the reviewing court must examine that error for the
grievousness of its consequences in order to determine
whether reversal under the plain error doctrine is appro-
priate. A party cannot prevail under plain error unless
it has demonstrated that the failure to grant relief will
result in manifest injustice.” (Citation omitted; internal
quotation marks omitted.) State v. Jones, 210 Conn.
App. 249, 271-72, 269 A.3d 870 (2022).

The gist of the defendant’s argument is that the court
improperly omitted a necessary portion of the instruc-
tion because, although it instructed the jury that it
needed to find that the defendant acted with the specific
intent to commit either a felony or a misdemeanor in
the home, it failed to identify by name one or more
specific felony or misdemeanor offenses. The defendant
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argues that the court deviated from the model criminal
jury instruction® and that “[t]he court’s failure to include
this portion of the charge impermissibly permitted the
jury to craft its own understanding of what constitutes
a felony or misdemeanor, resulting in patent and readily
discernible error.” The defendant asserts that, in light
of the evidence before the jury, “the jury could have
believed any host of morally offensive behaviors, such
as angrily attempting to confront his brother, to consti-
tute a ‘crime,’ thereby using its own, incorrect interpre-
tation of criminal conduct as support for the intent
element.”

Because the present claim of plain error arises in the
context of a claim of instructional error, we are mindful
that, “[aJlthough, on rare occasions, [our Supreme
Court has] granted plain error review for claims of
improper jury instructions . . . [it has] done so only
when the instruction in question either failed to include
language from a mandatory charging statute, or when
the instruction was so patently improper that to allow it
to stand uncorrected would work a manifest injustice.”
(Citations omitted.) State v. Kelly, 256 Conn. 23, 58 n.18,
770 A.2d 908 (2001).

For several reasons, we disagree that the alleged
instructional error rises to the level of plain error. First,
it cannot be disputed that the alleged error does not
involve the court’s failure to include language from a
mandatory charging statute.

Second, we are not persuaded that allowing the alleged
error in the instruction to stand uncorrected would
work a manifest injustice. In State v. Zayas, 195 Conn.

5See Connecticut Criminal Jury Instructions 9.2-1, available at https://
jud.ct.gov/JI/Criminal/Criminal.pdf (last visited April 18, 2022); see also State
v. Gomes, 337 Conn. 826, 8563 n.19, 256 A.3d 131 (2021) (cautioning that
model jury instructions are to be used as “ ‘guide’ ” and are for instructive
purposes).

)
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611,612, 616-18, 490 A.2d 68 (1985), our Supreme Court
rejected a similar claim, albeit one of constitutional
magnitude, which was raised by a defendant who was
convicted of attempted burglary in the second degree
in violation of General Statutes (Rev. to 1979) § 53a-
102 and § 53a-49. In Zayas, “[t]he [trial] court charged
the jury that in order to convict the defendant they
must find that he intended to commit a crime inside
the dwelling. The court did not instruct the jury on any
particular crime regarding this element of attempted
burglary. The defendant argue[d] that this lack of speci-
ficity in the jury instructions deprived him of due pro-
cess of law because it allowed the jury to find him
guilty without necessarily finding all of the elements
of attempted burglary to have been proved beyond a
reasonable doubt.” Id., 616. Our Supreme Court noted
that it did not approve of the court’s instruction and
that “[t]he better practice would have been to instruct
the jury on the statutory names and definitions of spe-
cific crimes for which there was sufficient evidence of
an intent to commit.” (Internal quotation marks omit-
ted.) Id., 618. Nonetheless, the court rejected the defen-
dant’s constitutional challenge and concluded that it
was not possible that the jury was misled because (1)
the trial court instructed the jury that it must find that
the defendant acted with the intent to commit a felony
or a misdemeanor offense in the home that he entered
unlawfully, and (2) the fact pattern, presented by the
evidence, was such that it was not likely that the jury
would have viewed noncriminal conduct to constitute
a felony or a misdemeanor offense. Id., 617-18. The
court stated: “If the fact pattern, presented by the evi-
dence, was such that it was capable of varying interpre-
tations, some criminal but others noncriminal though
perhaps morally offensive, we would find persuasive
the defendant’s assertion that, by failing to specify the
crime or crimes which the evidence suggested, the court




Page 104A CONNECTICUT LAW JOURNAL May 3, 2022

262 MAY, 2022 212 Conn. App. 239

State v. Kyle A.

impermissibly allowed the jury to define criminal con-
duct. . . . But on the record before us we cannot con-
clude that, taken as a whole and specifically related to
the facts of this case, the trial court’s instructions failed
to guide the jury to a clear understanding of the
offense.” (Citations omitted.) Id., 618.

In the present case, the defendant’s attempt to dem-
onstrate that the alleged error resulted in a manifest
injustice is undermined by the fact pattern that was
reflected in the evidence and expressly relied on by
the prosecutor during oral argument. This fact pattern
points to the defendant’s intent to commit three differ-
ent crimes, all of which would rise to the level required
by the burglary statute. The defendant was charged
with and convicted of criminal mischief based on his
destructive conduct inside of the home. As the prosecu-
tor stated during oral argument, there was evidence
that the defendant had made threatening statements
to A prior to his arrival at the home and after the police
arrived at the scene. The jury reasonably could have
viewed the defendant’s statements, made in the pres-
ence of the police, in which he expressed an intent to
“kill” A, combined with the evidence of the defendant’s
violent entry into the home and his destructive use of
a baseball bat while he was inside of the home, as
reflecting an intent to assault A. Against this factual
backdrop, we do not conclude that, taken as a whole
and specifically related to the facts of this case, the
court’s instructions did not guide the jury to a clear
understanding of the offense.

Third, in light of the foregoing, the defendant has not
demonstrated that the claimed error is of such monu-
mental proportion that it threatens to erode our system
of justice and result in a serious and manifest injustice.
Although we do not approve of the instruction provided
and note that the better practice would have been for
the trial court to have instructed the jury with respect
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to the intent to commit one or more named felony or
misdemeanor offenses, the claimed error was unlikely
to have guided the jury to an incorrect verdict in light
of the evidence and arguments advanced in the present
case. The claimed error is not patently unjust nor does
it threaten to erode our system of justice. In short, the
defendant has raised an unpreserved instructional error
claim that does not give rise to concerns of manifest
injustice in this case, let alone concerns that affect our
system of justice generally. Thus, the defendant’s claim
of plain error is not persuasive.

The judgments are affirmed.

In this opinion the other judges concurred.

RANDALL CHAPNICK ET AL. v.
BRIDGET DILAURO ET AL.
(AC 43128)

Bright, C. J., and Alvord and Lavine, Js.
Syllabus

The plaintiffs brought an action for, inter alia, nuisance, against several of
their neighbors, alleging that the neighbors encouraged and allowed
their dogs to urinate and defecate near the windows of the plaintiffs’
condominium properties and that several neighbors, including the defen-
dants F and P, made false or exaggerated statements to the police in an
investigation of the plaintiff R’s interactions with some of his neighbors
related to the dog issues that led to his arrest. The trial court granted
the special motions filed by F and P, pursuant to Connecticut’s anti-
SLAPP statute (§52-196a), to dismiss the counts of the complaint
asserted against them. On appeal, the plaintiffs claimed that the court
erred in dismissing the counts of the complaint against F and P alleging
nuisance. Held that, as F and P failed to satisfy their initial burden under
§ 52-196a as to the claims alleging nuisance, the trial court incorrectly
granted the special motions to dismiss as to those claims: the alleged
conduct of F and P, including walking a dog and allowing it to urinate
and defecate in a certain location and encouraging such behavior with
the dog, did not fit within the ambit of protected constitutional conduct
as defined by § 52-196a, which concerns the exercise of free speech,
the right to petition and the right of association; moreover, the alleged
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conduct relating to the nuisance claims was not done in connection
with a matter of public concern, as the dispute did not relate to the
government, zoning, regulatory matters, a public official or figure, or
an audiovisual work, the location of the conduct did not relate to health
or safety, and the well-being of the community was not affected by
the conduct.

Argued January 20—officially released May 3, 2022
Procedural History

Action to recover damages for, inter alia, nuisance,
and for other relief, brought to the Superior Court in
the judicial district of New Haven, where the court,
S. Richards, J., granted the special motions to dismiss
filed by the defendants Cynthia Flaherty and John
Popolizio, Jr., and rendered judgment thereon, from
which the plaintiffs appealed to this court; thereafter,
the action was withdrawn as against the named defen-
dant et al.; subsequently, this court granted the motion
to substitute Dominica M. Chapnick, administratrix of
the estate of Randall Chapnick, for the named plaintiff.
Affirmed in part; reversed in part; judgment directed.

Robert M. Frost, Jv., with whom, on the brief, was
Erica A. Barber, for the appellants (plaintiffs).

Maureen E. Burns, with whom was John E. Ranges,
for the appellees (defendants Cynthia Flaherty and John
Popolizio, Jr.).

Opinion

LAVINE, J. The plaintiff Dominica Chapnick, individ-
ually and as administratrix of the estate of Randall
Chapnick,! appeals from the portion of the judgment
of the trial court dismissing, pursuant to Connecticut’s

! Pursuant to General Statutes § 52-599, Dominica Chapnick filed a sugges-
tion of death in October, 2021, regarding Randall Chapnick, and in November,
2021, filed a motion to substitute in place of the deceased, Dominica Chap-
nick as the administratrix of his estate. The trial court granted the motion.
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anti-SLAPP? statute, General Statutes § 52-196a, the
counts of the complaint against the defendants Cynthia
Flaherty and John Popolizio, Jr.,? alleging nuisance and
seeking injunctive relief. We reverse in part the judg-
ment of the trial court.

The following facts and procedural history are rele-
vant to our analysis. In November, 2018, Dominica
Chapnick and Randall Chapnick (Chapnicks) com-
menced the present action against the defendants and
several other neighbors. In the complaint, the Chap-
nicks alleged against both defendants causes of actions
of nuisance, as to which they sought compensatory and
punitive damages and injunctive relief.! In particular,
counts 26, 32, 71, and 77 of the complaint alleged that
the defendants’ acts constituted a nuisance for which
the plaintiffs were entitled to damages. Counts 31, 34,
76, and 79 alleged the same acts as were alleged in the
nuisance counts and claimed entitlement to injunctive
relief. The Chapnicks also alleged against the defen-
dants claims of intentional infliction of emotional dis-
tress, as to which they sought compensatory and puni-
tive damages. In addition, Randall Chapnick alleged

2 “SLAPP is an acronym for strategic lawsuit against public participation,
the distinctive elements of [which] are (1) a civil complaint (2) filed against
anongovernment individual (3) because of their communications to govern-
ment bodies (4) that involves a substantive issue of some public concern.
. . . The purpose of a SLAPP suit is to punish and intimidate citizens who
petition state agencies and have the ultimate effect of chilling any such
action.” (Internal quotation marks omitted.) Lafferty v. Jones, 336 Conn.
332, 337 n.4, 246 A.3d 429 (2020), cert. denied, U.S. , 141 S. Ct. 2467,
209 L. Ed. 2d 529 (2021).

3 The complaint also listed as defendants Christopher Elgee, Sandra Elgee,
Hannah Bosworth, Melody Hawkins, and Mary Ellen DiLauro, individually
and as the executrix of the estate of Vincent DiLauro, and the action was
later withdrawn as to each of them. Flaherty and Popolizio will be referred to
collectively as the defendants and individually by name, where appropriate.

4 Although the Chapnicks assert separate counts of their complaint against
each defendant “for injunctive relief,” injunctive relief is a remedy and not
a cause of action. Furthermore, the counts seeking injunctive relief allege
that the defendants’ “acts are a nuisance.” We thus treat the Chapnicks’
counts for injunctive relief as merely restatements of their nuisance claims.
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against both defendants claims of malicious prosecu-
tion, false imprisonment, and civil conspiracy, as to
which he sought compensatory and punitive damages.
The allegations underlying the nuisance claims were as
follows. The parties resided at the Harbour Landing
Condominium complex in New Haven. The Chapnicks
owned three condominium units, residing in one and
renting the remaining two units. Flaherty, who lived in
a nearby unit, allegedly allowed her dog to urinate and
defecate on the lawn near the windows of the Chap-
nicks’ three condominium units, despite having been
asked by Randall Chapnick numerous times to stop
permitting this. Popolizio, also a neighbor of the Chap-
nicks, allegedly encouraged one or more residents of
the condominium complex to bring their dogs to urinate
and defecate on the lawn near the windows of the
Chapnicks’ units. The remaining counts of the com-
plaint were based on the following additional allega-
tions. Because Flaherty wanted to continue to bring
her dog to urinate and defecate on the lawn near the
Chapnicks’ condominium units and because Popolizio
wanted to support such behavior and because they both
wanted to stop Randall Chapnick from complaining
about their conduct, the defendants intentionally made
false and/or exaggerated statements to the police in
order to have Randall Chapnick arrested. New Haven
police officers arrested Randall Chapnick for stalking
in the second degree in violation of General Statutes
§ 53a-181d and breach of the peace in the second degree
in violation of General Statutes § 53a-181, which
charges ultimately were dismissed.

In November, 2018, the defendants separately filed,
pursuant to § 52-196a (b),” special motions to dismiss

% General Statutes § 52-196a (b) provides: “In any civil action in which a
party files a complaint, counterclaim or cross claim against an opposing
party that is based on the opposing party’s exercise of its right of free
speech, right to petition the government, or right of association under the
Constitution of the United States or the Constitution of the state in connec-
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the counts of the complaint asserted against them. The
defendants argued that the counts of the complaint
against them should be dismissed because the action
was a SLAPP suit seeking to punish them for having
made statements to the police in connection with a
criminal investigation, which statements were pro-
tected communications made in connection with a mat-
ter of public concern. In support of their respective
special motions to dismiss, both defendants attached a
police report regarding a breach of the peace complaint
made by another resident of the condominium complex,
Bridget DiLauro, against Randall Chapnick for having
approached her on more than one occasion in a “very
aggressive manner” in response to her having walked
her dog near the windows of his condominium units
on what DiLauro described as a “dog run.” According to
the police report, Popolizio informed the investigating
officer that, in March, 2016, he told Randall Chapnick
to “back off” from a verbal confrontation with DiLauro
concerning the location in which she walked her dog.
Popolizio stated that Randall Chapnick then “got in his
face” momentarily and walked away while continuing
to “yell about dog urine and feces.”

The police report further indicated that Flaherty
informed the investigating officer that, in September,
2015, Randall Chapnick started “screaming” at her for
“walking her dog on the same dog run” that DiLauro had
used. In affidavits attached to their respective special
motions to dismiss, both defendants stated that, after
they provided statements to the police, Randall Chap-
nick threatened them with litigation. The Chapnicks
filed oppositions to the special motions to dismiss. In
an affidavit attached to the opposition to Flaherty’s
motion, Randall Chapnick stated that Flaherty was in
the habit of allowing her dog to urinate and defecate

tion with a matter of public concern, such opposing party may file a special
motion to dismiss the complaint, counterclaim or cross claim.”
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on the lawn near the windows of his condominium units,
which was not designated as a “dog run,” and that the
last time he interacted with Flaherty was in September,
2015, but that she continued to walk her dog in the
same area despite his repeatedly having asked her to
not to do so.

On June 17, 2019, the court, Richards, J., issued a
memorandum of decision on the defendants’ special
motions to dismiss. The court reasoned that the defen-
dants “made an initial showing that, after the court’s
examination of the complaint, supporting and opposing
affidavits, they were exercising their rights, by a prepon-
derance of the evidence, of free speech, the right to
petition the government, and/or the right of association
under the constitution of the United States or the consti-
tution of the state of Connecticut with a matter of public
concern during a police investigation relating to the
plaintiff Randall Chapnick . . . .” The court granted
the motions and dismissed all the counts of the com-
plaint against the defendants. This appeal followed.

The plaintiff claims that the court incorrectly granted
the defendants’ special motions to dismiss as to the
nuisance claims.® The plaintiff argues that the court
incorrectly concluded that the defendants satisfied the
initial burden of showing that those claims were based
on the defendants’ exercise of their right of free speech,
right to petition the government, or right of association
under the federal or state constitution in connection
with a matter of public concern.” We agree.

% The plaintiff does not challenge on appeal the court’s granting of the
special motions to dismiss as to the remaining counts of the complaint
against the defendants. See footnote 4 of this opinion.

" The plaintiff also argues, in the alternative, that the court failed to con-
sider whether the second prong of the anti-SLAPP statute, concerning the
existence of probable cause to prevail on the merits of the complaint, was
satisfied. Because we agree with the plaintiff that the defendants have not
satisfied their initial showing with respect to the nuisance claims; see foot-
note 4 of this opinion; we do not address this issue.
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The following relevant legal principles guide our anal-
ysis. Connecticut’s anti-SLAPP statute provides a mech-
anism for early dismissal of SLAPP suits by way of a
special motion to dismiss. See General Statutes § 52-
196a (b). Section 52-196a (e) (3) provides in relevant
part: “The court shall grant a special motion to dismiss
if the moving party makes an initial showing, by a pre-
ponderance of the evidence, that the opposing party’s
complaint . . . is based on the moving party’s exercise
of its right of free speech, right to petition the govern-
ment, or right of association under the Constitution of
the United States or the Constitution of the state in
connection with a matter of public concern, unless the
party that brought the complaint . . . sets forth with
particularity the circumstances giving rise to the com-
plaint . . . and demonstrates to the court that there
is probable cause, considering all valid defenses, that
the party will prevail on the merits of the complaint
... .7 According to § 52-196a (e) (2): “When ruling on
a special motion to dismiss [filed pursuant to the anti-
SLAPP statute], the court shall consider pleadings and
supporting and opposing affidavits of the parties
attesting to the facts upon which liability . . . is
based.” “A special motion to dismiss filed pursuant to
§ 52-196a . . . is not a traditional motion to dismiss
based on a jurisdictional ground. It is, instead, a trun-
cated evidentiary procedure enacted by our legislature
in order to achieve alegitimate policy objective, namely,
to provide for a prompt remedy.” Elder v. Kauffman,
204 Conn. App. 818, 824, 254 A.3d 1001 (2021).

Our review of the court’s conclusion that the initial
burden was satisfied involves a question of whether
certain alleged conduct falls within the ambit of the
anti-SLAPP statute. In general, whether conduct falls
within the province of a statute is a matter of statutory
construction presenting a question of law over which
our review is plenary. See, e.g., Sandella v. Dick Corp.,
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53 Conn. App. 213, 226, 729 A.2d 813, cert denied, 249
Conn. 926, 733 A.2d 849 (1999).

The nuisance claims are based on allegations that
Flaherty brought her dog to urinate and defecate near
the windows of the Chapnicks’ condominium units, a
behavior that Popolizio allegedly encouraged one or
more residents to engage in, resulting in an interference
with the Chapnicks’ use and enjoyment of their property
and with the quality of their lives. As to the nuisance
claims against Flaherty, the Chapnicks further alleged
that they “do not want to have feces residue and soaked
in urine on the lawn beneath the windows” of their
condominium units.

We note that “[a] private nuisance is a nontrespassory
invasion of another’s interest in the private use and
enjoyment of land. . . . The law of private nuisance
springs from the general principle that [i]t is the duty
of every person to make a reasonable use of his own
property so as to occasion no unnecessary damage or
annoyance to his neighbor. . . . The essence of a pri-
vate nuisance is an interference with the use and enjoy-
ment of land.”® (Citations omitted; internal quotation
marks omitted.) Pestey v. Cushman, 269 Conn. 345,
352, 788 A.2d 496 (2002).

The alleged private nuisance of a neighbor walking
a dog and permitting it to relieve itself in a location
that is disagreeable to another neighbor, while a third
neighbor encourages such behavior, does not fit within
the ambit of protected constitutional conduct as defined

8 “To establish a nuisance four elements must be proven: (1) the condition
complained of had a natural tendency to create danger and inflict injury
upon person or property; (2) the danger created was a continuing one; (3)
the use of the land was unreasonable or unlawful; (4) the existence of the
nuisance was the proximate cause of the plaintiffs’ injuries and damages.”
(Internal quotation marks omitted.) Dingwell v. Litchfield, 4 Conn. App.
621, 624, 496 A.2d 213 (1985).
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by the anti-SLAPP statute. The anti-SLAPP statute con-
cerns the exercise of the right of free speech, the right
to petition, and the right of association. See General
Statutes § 52-196a. According to the definitions pro-
vided in § 52-196a (a), “(2) ‘Right of free speech’ means
communicating, or conduct furthering communication,
in a public forum on a matter of public concern; (3)
‘Right to petition the government’ means (A) communi-
cation in connection with an issue under consideration
or review by a legislative, executive, administrative,
judicial or other governmental body, (B) communica-
tion that is reasonably likely to encourage consideration
or review of a matter of public concern by a legislative,
executive, administrative, judicial or other governmen-
tal body, or (C) communication that is reasonably likely
to enlist public participation in an effort to effect consid-
eration of an issue by a legislative, executive, adminis-
trative, judicial or other governmental body; (4) ‘Right
of association’ means communication among individu-
als who join together to collectively express, promote,
pursue or defend common interests . . . .” General
Statutes § 52-196a (a). Specifically, the conduct on
which the nuisance claims in the present case is based
does not involve: a communication in a public forum;
any communication that is in connection with, reason-
ably likely to encourage, or reasonably likely to enlist
public participation to effect an issue under consider-
ation or review by a government body; or communica-
tion among individuals who join together to collectively
express, promote, pursue or defend common interests.
Although the United States Supreme Court in Dallas v.
Stanglin, 490 U.S. 19, 25, 109 S. Ct. 1591, 104 L. Ed. 2d
18 (1989), stated that “[i]t is possible to find some kernel
of expression in almost every activity a person under-
takes—for example, walking down the street or meeting
one’s friends at a shopping mall—but such a kernel is
not sufficient to bring the activity within the protection
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of the [f]irst [aJmendment,” it is difficult to discern in
the present case even such a kernel of expression in
the dispute between neighbors regarding the location
at which a dog relieves itself.

Additionally, the second requirement of the initial
burden that the conduct be done in connection with a
matter of public concern also is not satisfied. Section
52-196a (a) (1) defines a “ ‘matter of public concern’”
as “an issue related to (A) health or safety, (B) environ-
mental, economic or community well-being, (C) the
government, zoning and other regulatory matters, (D)
a public official or public figure, or (E) an audiovisual
work . . . .” First, it needs no further elaboration that,
according to the plain and unambiguous language of
the statute,” the dispute in the present case between
neighbors does not relate to the government, zoning
and other regulatory matters, a public official or public
figure, or an audiovisual work. Second, the location in
which the dog walking and relieving occurs, namely,
whether a dog is walked near the windows of the Chap-
nicks’ condominium units or on some other lawn, does
not relate to health or safety except, perhaps, in the
most attenuated way. Finally, although the location in
which a dog is walked may relate to the well-being of
the Chapnicks themselves, who allege an interference
with their use and enjoyment of land and with the qual-
ity of their lives, any well-being is personal to the Chap-
nicks and does not involve the well-being of the commu-
nity.

The defendants’ counsel admitted at oral argument
before this court that, if the complaint sounded only in
nuisance, then the anti-SLAPP statute would not apply.
The defendants, however, argue that the court correctly

*See Gould v. Freedom of Information Commission, 314 Conn. 802,
810, 104 A.3d 727 (2014) (“[w]hen construing a statute, [o]Jur fundamental
objective is to ascertain and give effect to the apparent intent of the legisla-
ture” (internal quotation marks omitted)); see also General Statutes § 1-2z.
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determined that the first prong of the anti-SLAPP statute
was satisfied because the complaint was brought in
retaliation for the defendants having assisted in a crimi-
nal investigation and because Randall Chapnick threat-
ened them with litigation after they gave statements to
the investigating officer. We are not persuaded.

According to the statutory language of § 52-196a (e)
(3), the initial showing is satisfied when the moving
party shows, by a preponderance of the evidence, that
the complaint is based on the moving parties’ exercise
of certain constitutional conduct in connection with a
matter of public concern. The alleged act of threatening
litigation prior to filing a complaint does not mean that
the nuisance counts were based on such threats, and
that the complaint arguably was filed in retaliation for
the defendants having assisted in a criminal investiga-
tion does not mean that the nuisance claims were based
on the conduct that arguably spurred such retaliatory
motives.”” Not every matter with secondary legal
aspects involves a matter of public concern. The first
prong of the anti-SLAPP statute is not satisfied in the
present case where the nuisance claims were based on
the unprotected conduct of walking a dog in a location
that is disagreeable to another neighbor, and the
encouragement of such behavior, which unprotected
conduct was not done in connection with a matter of
public concern. Accordingly, because the defendants
have not satisfied their initial burden under the anti-
SLAPP statute as to the nuisance claims, we conclude

1 In the present case, the complaint involves a mix of allegations, wherein
some causes of action, such as the nuisance claims, are based on unprotected
conduct, while other causes of action, such as those stemming from the
allegations in the malicious prosecution counts, are based on the defendants’
communications with the police involving a criminal investigation, which
conduct the trial court determined to be protected, a conclusion that the
plaintiff does not challenge on appeal. The defendants’ counsel, however,
agreed at oral argument before this court that we must engage in a count
by count analysis of the complaint when analyzing the plaintiff’s claim on
appeal, and we agree.
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that the court incorrectly granted the special motions
to dismiss as to those claims.

In short, the claims for nuisance concern what is
a private dispute involving private interests. For the
foregoing reasons, these claims do not fall within the
ambit of the anti-SLAPP statute.

The judgment is reversed only with respect to the
dismissal of counts 26, 31, 32, 34, 71, 76, 77, and 79
of the complaint against Cynthia Flaherty and John
Popolizio, Jr., and the case is remanded with direction
to set aside the dismissal; the judgment is affirmed in
all other respects.

In this opinion the other judges concurred.

SANDHYA DESMOND ». YALE-NEW HAVEN
HOSPITAL, INC., ET AL.
(AC 44180)
(AC 44181)
(AC 44182)

Bright, C. J., and Alvord and Norcott, Js.
Syllabus

The plaintiff appealed to this court from the judgments of the trial court
dismissing the substitute complaints in three cases she had filed against
her former employer, the defendant hospital, as barred by the exclusivity
provision (§ 31-284 (a)) of the Workers’ Compensation Act (§ 31-275 et
seq.). The plaintiff had been employed by the defendant when she suf-
fered an injury for which she sought workers’ compensation benefits,
and the defendant accepted the claim. The plaintiff filed functionally
identical substitute complaints in each of the three actions, alleging, inter
alia, that the defendant had engaged in retaliatory and discriminatory
conduct against her in violation of statute (§ 31-290a) as a result of her
having sought workers’ compensation benefits. The trial court granted
the defendant’s motions to strike all three complaints, determining that
they did not allege employment discrimination claims pursuant to § 31-
290a but, rather, bad faith processing of a workers’ compensation claim,
which was barred by § 31-284 (a). Held that the trial court properly
struck the complaints as being barred by § 31-284 (a), as the plaintiff
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failed to allege any adverse employment action by the defendant, none
of its alleged behavior related to or had any effect on her employment
status, she admitted in her complaints that the defendant’s behavior did
not arise out of or in the course of her employment, and, despite her
attempt to recast her claims as alleging employment discrimination,
she alleged nothing more than bad faith processing of her workers’
compensation claim.

Argued January 20—officially released May 3, 2022
Procedural History

Action to recover damages for, inter alia, statutory
theft, and for other relief, brought to the Superior Court
in the judicial district of New Haven, where the court,
Nazzaro, J., granted the defendants’ motion to strike;
thereafter, the court denied the plaintiff’s request for
leave to amend her substitute complaint; subsequently,
the court, Ecker, J., granted the defendants’ motion for
judgment and rendered judgment of dismissal, from
which the plaintiff appealed to this court, Sheldon, Kel-
ler and Bright, Js., which reversed the judgment in
part and remanded the case for further proceedings;
thereafter, the court, Young, J., consolidated the case
with two separate actions the plaintiff had brought
alleging discriminatory and retaliatory conduct by the
named defendant in connection with her claim for work-
ers’ compensation benefits and transferred the cases to
the Superior Court in the judicial district of Waterbury,
Complex Litigation Docket; subsequently, the court,
Bellis, J., granted the named defendant’s motions to
strike and for judgments of dismissal, from which the
plaintiff filed separate appeals with this court, which
consolidated the appeals. Affirmed.

Eric M. Desmond, for the appellant (plaintiff).

Phyllis M. Pari, for the appellee (named defendant).
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Opinion

ALVORD, J. In these consolidated actions, the plain-
tiff, Sandhya Desmond, a former employee of the defen-
dant Yale-New Haven Hospital, Inc.,! appeals from the
judgments of the trial court rendered following the
granting of the defendant’s motions to strike her com-
plaints. On appeal, the plaintiff claims that the court
incorrectly construed her claims as alleging bad faith
processing of a workers’ compensation claim rather
than as claims made pursuant to General Statutes § 31-
290a and, therefore, erred in determining that her claims
were barred by the exclusivity provision of the Workers’
Compensation Act (act), General Statutes § 31-275 et
seq. We disagree and, therefore, affirm the judgments
of the trial court.

We begin with the relevant portions of the lengthy
procedural history of these actions, which is set forth
in part in this court’s decision in Desmond v. Yale-New
Haven Hospital, Inc., 138 Conn. App. 93, 50 A.3d 910,
cert. denied, 307 Conn. 942, 58 A.3d 258 (2012) (Des-
mond I). “[T]he plaintiff was an employee of the [defen-
dant]. On December 30, 2004, she was injured in the
course of her employment. According to the plaintiff,
she suffered a spill-related fall while at work and subse-
quently was diagnosed with bilateral, acute posttraumatic
carpal tunnel injuries. Her physicians have advised her
that, absent medical treatment, she permanently will be
unable to use her hands.

“Subsequently, she filed a workers’ compensation
claim with regard to her injury, and the [self-insured
defendant] accepted the claim. On March 6, 2008, she

! Although in the first action at issue in this appeal, Docket No. CV-13-
6045184-S, the plaintiff initially also named Yale-New Haven Health Services,
Inc,, as a defendant, the operative complaint in that action alleged no claims
against Yale-New Haven Health Services, Inc., and did not list it as a defen-
dant. Accordingly, we refer in this opinion to Yale-New Haven Hospital,
Inc., as the defendant.
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filed a federal action in United States District Court for
the District of Connecticut, in which she alleged various
claims under state law and the Americans with Disabili-
ties Act, 42 U.S.C. § 12101 et seq. On March 23, 2009,
the District Court granted the [defendant’s] motion to
dismiss as to the plaintiff’s state law claims, allowing
the action to proceed only on her claim under the Ameri-
cans with Disabilities Act.?

“On May 20, 2010, the plaintiff filed in the Superior
Court the operative complaint [of the first appeal]
. . . . [That] complaint contained ten counts, alleging

workers’ compensation fraud, statutory negli-
gence, breach of contract, unfair and deceptive acts
and practices in violation of [the Connecticut Unfair
Trade Practices Act (CUTPA), General Statutes 42-110a
et seq.] and delay in the delivery of benefits under the
act in violation of the plaintiff's state constitutional
right to due process. The complaint alleged that the
[defendant] had made various filings with the workers’
compensation commission (commission) in a bad faith
and fraudulent attempt to delay treatment. The com-
plaint alleged that these bad faith attempts to delay
treatment caused the plaintiff’s condition to worsen, as
she did not receive necessary treatment.” (Footnote
added.) Id., 95-96.

Following the defendant’s filing of a motion to dis-
miss, the court, relying on our Supreme Court’s decision
in DeOliveira v. Liberty Mutual Ins. Co., 273 Conn.
487, 870 A.2d 1066 (2005) (holding that causes of action
alleging bad faith processing of workers’ compensation
claim are barred by exclusivity provision of act), dis-
missed the action on the ground “that the plaintiff’s

?See Desmond v. Yale-New Haven Hospital, Inc., Docket No. 3:08-cv-
00346 (VLB) (D. Conn. March 23, 2009). The District Court later granted the
defendant’s motion for summary judgment, rendering judgment in favor of
the defendant on the remaining claim. See Desmond v. Yale-New Haven
Hospital, Inc., 738 F. Supp. 2d 331, 333 (D. Conn. 2010).
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claims did not allege conduct that was sufficiently egre-
gious to remove the claims from the exclusive jurisdic-
tion of the commission.”® Desmond I, supra, 138 Conn.
App. 96. The plaintiff thereafter appealed to this court.
Id.

On appeal in Desmond I, this court held that, despite
the labels the plaintiff placed on her claims, “[a]pplying
the rule articulated in DeOliveira to the facts of [the]
case, it is clear that the plaintiff’s claimed injuries, alleg-
edly caused by the [defendant’s] bad faith delays in
medical treatment, arose out of and in the course of
the workers’ compensation claims process. Therefore,
we conclude that the plaintiff’s alleged injuries fall
within the jurisdiction of the commission and that,
accordingly, the court properly granted the [defen-
dant’s] motion to dismiss.” Id., 102. Accordingly, this
court in Desmond I affirmed the judgment of the trial
court dismissing the plaintiff’s action. See id., 105.

Following our decision in Desmond I, the plaintiff,
in August, 2013, brought a new action (2013 action)
against the defendant. This court, in Desmond v. Yale-
New Haven Hospital, Inc., 181 Conn. App. 201, 185
A.3d 665, cert. denied, 330 Conn. 902, 191 A.3d 1001
(2018) (Desmond II), set forth additional procedural
history related to the 2013 action. “On October 3, 2013,
the plaintiff filed her [first] amended complaint . . .
wherein she again set forth ten counts against the

3 The exclusivity provision of the act limits tort remedies available to
workers’ compensation recipients. DeOliveira v. Liberty Mutual Ins. Co.,
supra, 273 Conn. 496. In DeOliveira, the court explained that there is a
“narrow exception to the exclusivity provision for intentional torts.” Id.,
506. Specifically, the court “recognize[d] that there could be an instance in
which an insurer’s conduct related to the processing of a claim, separate
and apart from nonpayment, might be so egregious that the insurer no longer
could be deemed to be acting as an agent of the employer and, thus, a claim
arising from such conduct would not fall within the scope of the act.”
(Emphasis in original.) Id., 507. That narrow exception is not at issue in
the present appeal. See footnote 15 of this opinion.
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[defendant], claiming statutory theft, common-law
fraud, violation of CUTPA, breach of contract and statu-
tory negligence. The [defendant] moved to strike all of
the plaintiff’s claims on the ground, inter alia, that they
are barred by the exclusivity provision of the act, and
thus that the trial court had no jurisdiction over them.
The plaintiff filed an objection, arguing, inter alia, that
her claims were not barred by the exclusivity of the
act. . ..

“By way of a memorandum of decision filed on
November 26, 2014, the court granted the [defendant’s]
motion to strike the plaintiff’s entire complaint on the
ground that all of the plaintiff’s claims fell within the
exclusive jurisdiction of the commission. The court rea-
soned that the alleged misconduct of the [defendant],
which the court found to be ‘identical to that alleged
in Desmond [I] . . . but for the addition of some con-
duct by the [defendant] postdating the prior suit,” was
not so egregious to invoke the exception to exclusivity.

“The plaintiff did not appeal from the trial court’s
ruling striking her complaint. Rather, on December 11,
2014, pursuant to Practice Book § 10-44, the plaintiff,
in her view, as advanced before this court, filed a substi-
tute complaint ‘in an effort to plead additional facts
and to amplify the allegations such that viability of the
. . . [General Statutes] § 52-564 [statutory theft] claim
(and associated claims) would be sufficient to allow
the claim to proceed to the merits.’

“On February 5, 2015, the plaintiff filed a request for
leave to amend her substitute complaint, pursuant to
Practice Book § 10-60, to incorporate a claim for retalia-
tory discrimination pursuant to General Statutes § 31-
290a. . . . On April 23, 2015, the court, Nazzaro, J.,
denied the plaintiff’s request for leave to amend, and
sustained the [defendant’s] objection thereto. . . .
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“On May 7, 2015, the [defendant] filed a request to
revise the plaintiff’s substitute complaint, which she had
filed on December 11, 2014. The [defendant] sought to
have the plaintiff’s entire substitute complaint deleted
because the allegations of the substitute complaint were
substantially similar to those contained in the plaintiff’s
previously stricken complaint and the allegations added
to the substitute complaint failed to cure the deficienc-
ies of the earlier complaint.” (Footnote omitted.) Id.,
205-207. The plaintiff objected to the defendant’s request
to revise. Id., 207.

“On March 4, 2016, the court, Ecker, J., issued an
order overruling the plaintiff’s objections to the [defen-
dant’s] request to revise and rendered judgment dis-
missing her complaint. In so doing, the court held, inter
alia: ‘[IJt is the court’s opinion that the substitute com-
plaint is not, in substance, materially different from the

. stricken . . . complaint. In other words, the new
allegations in the substitute complaint do not cure the
legal deficiencies that caused Judge Nazzaro to strike
the [amended] complaint. The substitute complaint con-
tains many more pages of allegations, but those allega-
tions, in this court’s view, do not change the nature or
character of the underlying claims in a manner that
would alter the outcome of Judge Nazzaro’s memoran-
dum of decision striking the [amended] complaint.” The
court also explained that it was disinclined to revisit
Judge Nazzaro’s decision striking the plaintiff’s com-
plaint, but that, even if it did so, it would agree that
the plaintiff’s allegations could not overcome the exclu-
sivity of the act. The plaintiff subsequently sought rear-
gument, which the court denied.” Id., 209. The plaintiff
then appealed. Id.

In Desmond II, this court declined to review the plain-
tiff’s appellate claim that the trial court erred in deter-
mining that her claims were barred by the exclusivity
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of the act, concluding that the claim was inadequately
briefed. See id., 213. This court did determine, however,
that the trial court “considered the wrong complaint
when it denied the plaintiff’s request for leave to amend”
her substitute complaint in order to add a claim for
retaliatory discrimination under § 31-290a, and, there-
fore, this court reversed the judgment in part and
remanded the case for further proceedings on her
request to amend the complaint and the defendant’s
objection thereto. Id., 215.

In the meantime, in 2015, and later, in 2016, the plain-
tiff filed two additional actions (2015 and 2016 actions)
against the defendant arising from the same conduct,
both captioned as seeking relief pursuant to § 31-290a.

On remand from Desmond II, on October 19, 2018,
the court, Young, J., issued a memorandum of decision
in which it granted the plaintiff’s request for leave to
amend her complaint in the 2013 action to add retalia-
tion and discrimination claims under § 31-290a. In the
same memorandum of decision, the court, sua sponte,
consolidated the 2013 action, which had been the sub-
ject of our review in Desmond II, with the 2015 and
2016 actions, and all three actions were transferred to
the complex litigation docket.

On November 27, 2019, the plaintiff filed functionally
identical substituted complaints in each of the three
actions.! In the complaints, the plaintiff alleged that the
defendant sought to delay or terminate her medical

* In the operative complaint in the 2013 action, Docket No. CV-13-6045184-
S, the plaintiff set forth thirty-four pages of allegations and requested relief
pursuant to § 31-290a. In the 2015 and 2016 actions’ operative complaints,
Docket Nos. CV-15-6045183-S and CV-16-6045181-S, the plaintiff organized
the same allegations into two counts: discrimination in violation of § 31-
290a and retaliation in violation of § 31-290a. The allegations in each count
are virtually identical with the exception of the terminology: in count one,
the plaintiff characterizes the defendant’s actions as “discriminatory” and
in count two as “retaliatory.”
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treatment and discriminated against her as a result of
her having filed and maintained a workers’ compensa-
tion claim “by intentionally or deliberately engaging in
fraudulent, deceptive, misleading, and misrepresenta-
tive conduct . . . .” Specifically, she alleged that the
defendant “engaged in aggressive vehicular surveillance
of the plaintiff and her family”; “fabricated allegations”
about the plaintiff’s health and treatment and presented
those allegations to the commission and the plaintiff’s
doctors; delayed payment for treatment that it had
approved; and otherwise disrupted the plaintiff’s ability
to access treatment for her injury. As a result, the plain-
tiff alleged that she suffered a reduction in benefits, a
denial of treatment, a delay in treatment, and an overall
worsening of her medical condition. The plaintiff specif-
ically stated that “the harm . . . from the defendant’s
discriminatory conduct did not ‘arise out of or in the
course of her employment’ with the defendant.”

On December 23, 2019, the defendant filed a motion
to strike each of the substituted complaints, arguing,
inter alia, that the actions “are barred by the exclusivity
of the [act].”® The plaintiff objected.

On June 3, 2020, the court, Bellis, J., issued three
memoranda of decision, one in each action, striking all
three of the complaints.’ The court determined that the
allegations in the plaintiff’s complaints were properly
construed as alleging bad faith processing of a workers’
compensation claim, not employment discrimination

’ The defendant also argued that the complaints failed to allege the requi-
site elements of a § 31-290a claim and that they were barred by the law of
the case doctrine, the absolute litigation privilege, res judicata and collateral
estoppel, the prior pending action doctrine, and the applicable statute of
limitations.

5In the memoranda of decision in the 2015 and 2016 actions, the court
referred to its analysis in the memorandum of decision issued in the 2013
action as the basis for striking those complaints, determining that the com-
plaints in the 2015 and 2016 actions were “virtually indistinguishable” from
the complaint in the 2013 action.
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claims pursuant to § 31-290a. The court set forth the
elements of an employment discrimination cause of action
pursuant to § 31-290a as requiring adverse employment
action and determined that “[a] close review of the
allegations of the plaintiff’s complaint makes clear that
all of the alleged wrongdoing on the part of the defen-
dant concerns its administration of the plaintiff’s work-
ers’ compensation claim. Notably, there are no specific
factual allegations that the defendant discriminated
against the plaintiff with respect to her employment.”
The court then determined that such a claim was barred
by the exclusivity provision of the act, relying on DeOli-
veira v. Liberty Mutual Ins. Co., supra, 273 Conn. 487.
Finally, the court noted that, even if the complaint prop-
erly was construed as alleging a claim of employment
discrimination pursuant to § 31-290a, “such a claim
would be legally insufficient because the plaintiff fail[ed]
to allege that the defendant took any adverse employ-
ment action against her.”

On June 23, 2020, the plaintiff filed motions for rear-
gument and reconsideration as to the court’s decisions
striking all three complaints. The court denied the
motions on July 6, 2020, and subsequently granted the
defendant’s motions for judgment on the stricken com-
plaints. On July 24, 2020, the plaintiff appealed from
each of the court’s decisions striking the complaints,
and this court, sua sponte, consolidated the three appeals.”

On appeal, the plaintiff claims that the trial court erred
in striking her complaints. She argues that the court
improperly construed her claims as alleging bad faith
processing of a workers’ compensation claim because
she asserted claims pursuant to § 31-290a, which are
not barred by the exclusivity provision of the act. The

" The plaintiff thereafter filed motions for articulation, which were denied.
The plaintiff then filed motions for review with this court, which granted
review but denied the relief requested.
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defendant responds that the court properly construed
the claims as alleging bad faith processing of a workers’
compensation claim and, therefore, properly struck the
claims. We agree with the defendant.

We first set forth the applicable standard of review.
“Because a motion to strike challenges the legal suffi-
ciency of a pleading and, consequently, requires no
factual findings by the trial court, our review of the
court’s ruling . . . is plenary. . . . We take the facts
to be those alleged in the complaint that has been
stricken and we construe the complaint in the manner
most favorable to sustaining its legal sufficiency. . . .
Thus, [i]f facts provable in the complaint would support
a cause of action, the motion to strike must be denied.”
(Internal quotation marks omitted.) Karagozian v. USV
Optical, Inc., 335 Conn. 426, 433-34, 238 A.3d 716 (2020).
“Moreover, we note that [w]hat is necessarily implied
[in an allegation] need not be expressly alleged. . . .
It is fundamental that in determining the sufficiency of
a complaint challenged by a defendant’s motion to
strike, all well-pleaded facts and those facts necessarily
implied from the allegations are taken as admitted.”
(Internal quotation marks omitted.) Lawrence v. O &
G Industries, Inc., 319 Conn. 641, 649, 126 A.3d 569
(2015). Although “[w]e assume the truth of both the
specific factual allegations and any facts fairly provable
thereunder. . . . A [motion to strike] admits all facts
well pleaded; it does not admit legal conclusions or the
truth or accuracy of opinions stated in the pleadings.”
(Internal quotation marks omitted.) Binkowski v. Board
of Education, 180 Conn. App. 580, 585, 184 A.3d 279
(2018). “A motion to strike is properly granted if the
complaint alleges mere conclusions of law that are
unsupported by the facts alleged.” (Internal quotation
marks omitted.) Santorso v. Bristol Hospital, 308 Conn.
338, 349, 63 A.3d 940 (2013). Furthermore, “[t]he inter-
pretation of pleadings is always a question of law for



May 3, 2022 CONNECTICUT LAW JOURNAL Page 127A

212 Conn. App. 274 MAY, 2022 285

Desmond v. Yale-New Haven Hospital, Inc.

the court and . . . our interpretation of the pleadings
therefore is plenary.” (Internal quotation marks omit-
ted.) Boone v. William W. Backus Hospital, 272 Conn.
551, 573 n.12, 864 A.2d 1 (2005).

We next set forth the act’s exclusivity provision which
provides in relevant part: “An employer who complies
with the requirements of subsection (b) of this section
shall not be liable for any action for damages on account
of personal injury sustained by an employee arising out
of and in the course of his employment . . . but an
employer shall secure compensation for his employees
as provided under this chapter . . . . All rights and
claims between an employer who complies with the
requirements of subsection (b) of this section and
employees . . . arising out of personal injury or death
sustained in the course of employment are abolished
other than rights and claims given by this chapter
. . . .7 General Statutes § 31-284 (a).

In DeOliveira, our Supreme Court held that § 31-284
bars actions that allege bad faith processing of workers’
compensation claims.® The court explained that “[t]he
legislature . . . expressly has conferred jurisdiction
upon the commission to adjudicate claims related to
untimely payment of benefits and has developed a
scheme under which remedies may be provided.”® DeO-
liveira v. Liberty Mutual Ins. Co., supra, 273 Conn.

8 In DeOliveira, “the plaintiff asserted claims of negligent, reckless and
intentional conduct, implied breach of the covenant of good faith, negligent
and intentional infliction of emotional distress and a violation of [CUTPA]”;
DeOliveira v. Liberty Mutual Ins. Co., supra, 273 Conn. 493; after his
employer “contest[ed] that the plaintiff’s injury arose in the course of his
employment.” Id., 491. The claims were, however, construed as “alleging,
in essence, that the defendant unreasonably delayed its processing of the

plaintiff’'s workers’ compensation claim . . . .” Id., 489.
% “As a general matter, the [workers’ compensation] commissioners have
jurisdiction to hear all claims . . . arising under [the act] . . . . General

Statutes § 31-278. Specifically, the commissioners have the authority to hear
an employee’s claim that, through the fault or neglect of an employer or
insurer, the adjustment or payment of compensation due . . . [has been]
unduly delayed and to assess a civil penalty of up to $500 for each case of
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496-97. In addition, as the court explained, “[t]he legis-
lature has empowered the commission to take other
measures to ensure prompt payment of benefits . . . .”
Id., 497. “In other words, by providing remedies for
such conduct, the legislature evinced its intention to
bar a tort action for the same conduct proscribed and
penalized under the act. . . . Indeed, construing the
act to permit a tort action for an injury for which a
remedial process is provided under the act would invite
the indefinite prolonging of litigation and risk double
recoveries and inconsistent findings of fact, a result
which the legislature, in enacting a system of compensa-
tion in place of common law remedies, certainly wished
to avoid.” (Citations omitted; internal quotation marks
omitted.) Id., 499-500.

Thus, the court concluded: “In light of the remedies
expressly provided, we decline to construe § 31-284 as
not barring [actions alleging bad faith processing of a
workers’ compensation claim] . . . [because] to do so
would . . . usurp the legislative function. . . . [A]
damage suit as an alternative or additional source of
compensation, becomes permissible only by carving a
judicial exception in an uncarved statute. . . . Neither
moral aversion to the [insurer’s act] nor the shiny pros-
pect of alarge damage verdict justifies interference with
what is essentially a policy choice of the [l]egislature.”

delay. General Statutes § 31-288 (b). If an employer or insurer unreasonably
contests liability, the commissioners have authority to award attorney’s fees
to the employee. General Statutes § 31-300. Similarly, if a commissioner
determines that, through the fault or neglect of the employer or insurer,
payments or adjustments in payment have been delayed unduly or unreason-
ably, the commissioner may include interest and attorney’s fees in an award.
General Statutes § 31-300. Finally, if an employer fails to make payments
due under an award or voluntary agreement within the statutorily prescribed
period, a commissioner shall assess a penalty for each late payment, in the
amount of [20 percent] of such payment, in addition to any other interest
or penalty imposed pursuant to the provisions of this chapter. General
Statutes § 31-303.” (Internal quotation marks omitted.) DeOliveira v. Liberty
Mutual Ins. Co., supra, 273 Conn. 497.
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(Internal quotation marks omitted.) Id., 501. “[I]njuries
arising out of and in the course of the workers’ compen-
sation claims process fall within the scope of the exclu-
sive remedy provisions because this process is tethered
to a compensable injury.” (Internal quotation marks
omitted.) Id., 503. “It is also clear that [i]nsurer activity
intrinsic to the workers’ compensation claims processis
also a risk contemplated by the compensation bargain.
Thus, insurer actions! closely connected to the pay-
ment of benefits fall within the scope of the exclusive
remedy provisions. . . . Consistent with this reason-
ing, we conclude that we must construe the exclusion-
ary provision’s prohibition on damages actions for injur-
ies arising out of and in the course of . . . employment
to include injuries arising out of and in the course of
the workers’ compensation claims process.” (Citation
omitted; emphasis in original; footnote added; internal
quotation marks omitted.) Id., 504.

We next set forth the principles governing a claim of
employment discrimination brought pursuant to § 31-
290a,!! which provides in relevant part: “(a) No employer
who is subject to the provisions of this chapter shall dis-
charge, or cause to be discharged, or in any manner dis-
criminate against any employee because the employee
has filed a claim for workers’ compensation benefits
or otherwise exercised the rights afforded to him pursu-
ant to the provisions of this chapter. . . .

“(b) Any employee who is so discharged or discrimi-
nated against . . . may . . . (1) [b]ring a civil action

10The court noted that exclusivity applies to “wrongful, not merely negli-
gent, conduct.” DeOliveira v. Liberty Mutual Ins. Co., supra, 273 Conn.
507. Indeed, the court explained that the exclusivity provision only allows
an exception for intentional torts when the behavior alleged is “egregious
... .7 1Id.; see also footnote 3 of this opinion.

I Although § 31-290a has been amended since the events at issue; see
Public Acts 2021, No. 21-18, § 1; Public Acts, Spec. Sess., June, 2021, No.
21-2, § 90; those amendments are not relevant to this appeal. We therefore
refer to the current revision of § 31-290a.
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in the superior court for the judicial district where the
employer has its principal office for the reinstatement
of his previous job, payment of back wages and reestab-
lishment of employee benefits to which he would have
otherwise been entitled if he had not been discriminated
against or discharged and any other damages caused
by such discriminated or discharge. The court may also
award punitive damages. Any employee who prevails
in such a civil action shall be awarded reasonable attor-
ney’s fees and costs to be taxed by the court . . . .”

“To establish a prima facie case of discrimination
under § 31-290a, the plaintiff must show that she was
exercising a right afforded her under the [act] and that
the defendant discriminated against her for exercising
that right. . . . [T]he plaintiff must show a [causal]
connection between exercising her rights under the act
and the alleged discrimination she suffered. Implicit in
this requirement is a showing that the defendant knew
or was otherwise aware that the plaintiff had exercised
her rights under the act. . . . [T]o establish [a] prima
facie case of discrimination, the plaintiff must first pres-
ent sufficient evidence . . . that is, evidence sufficient
to permit a rational trier of fact to find [1] that she
engaged in protected [activity] . . . [2] that the
employer was aware of this activity, [3] that the
employer took adverse action against the plaintiff, and
[4] that a causal connection exists between the pro-
tected activity and the adverse action, i.e., that a retalia-
tory motive played a part in the adverse employment
action. . . .” (Emphasis added; internal quotation
marks omitted.) Callender v. Reflexite Corp., 143 Conn.
App. 351, 364, 70 A.3d 1084, cert. denied, 310 Conn.
905, 75 A.3d 32 (2013); see also Gibilisco v. Tilcon
Connecticut, Inc., 203 Conn. App. 845, 860-61, 251 A.3d
994, cert. denied, 336 Conn. 947, 251 A.3d 77 (2021).

2 The plaintiff argues that a claim of employment discrimination brought
pursuant to § 31-290a does not require adverse employment action and
asserts a variety of arguments in support of that position; however, after
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“A plaintiff sustains an adverse employment action
if he or she endures a materially adverse change in
the terms and conditions of employment. . . . To be
materially adverse a change in working conditions must
be more disruptive than a mere inconvenience or an
alteration of job responsibilities. . . . [A]n adverse
employment action [has been defined] as a significant
change in employment status, such as hiring, firing,
failing to promote, reassignment with significantly dif-
ferent responsibilities, or a decision causing a signifi-
cant change in benefits.” (Internal quotation marks
omitted.) Heyward v. Judicial Dept., 178 Conn. App.
757, 767-68, 176 A.3d 1234 (2017).

On review, it is clear that the plaintiff did not allege
a claim of employment discrimination pursuant to § 31-
290a, as the complaints in these consolidated actions
failed to allege any adverse employment action. In the
complaints, the plaintiff admitted that the defendant’s
behavior “did not ‘arise out of or in the course of her
employment’ . . . .” As the court determined, “all of
the alleged wrongdoing on the part of the defendant
concerns its administration of the plaintiff’s workers’
compensation claim.” None of the alleged behavior
related to or had any effect on her employment status,
and, thus, the plaintiff did not allege any adverse
employment action.’? See Heyward v. Judicial Dept.,

careful review of these arguments, the applicable law, and the record, we
conclude that these arguments are meritless.

13 The plaintiff argues, in the alternative, that, if a § 31-290a claim requires
an adverse employment action, the trial court “failled] to recognize that
adverse employment actions include discrimination against workers’ com-
pensation claimants.” According to the plaintiff, “[t]he relationship between
the plaintiff and the defendant constitutes a type of implied employment
relationship that is contingent upon an underlying employer-employee rela-
tionship. This is sufficient to find that the defendant’s actions constitute
adverse employment actions with respect to the plaintiff’s exercises of rights
under the act . . . [because], when [the] defendant discriminatorily targets
the plaintiff . . . it causes a materially adverse change to the uninterrupted
receipt by [her] of employment related wages and benefits.” (Internal quota-
tion marks omitted.) We reject this argument as meritless.
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supra, 178 Conn. App. 767-68. Not only did the plaintiff
fail to allege any adverse employment action, her allega-
tions form the type of claim that DeOliveira prohibits.*

We reject the plaintiff’s attempt to recast her claims
as alleging employment discrimination pursuant to § 31-
290a. Despite the labels the plaintiff has affixed to her
complaints, she has alleged nothing more than bad faith
processing of her workers’ compensation claim. See
Ganim v. Smith & Wesson Corp., 268 Conn. 313, 348,
780 A.2d 98 (2001) (“the labels placed on the allegations
by the parties [are] not controlling”); see also Gazo V.
Stamford, 255 Conn. 245, 263, 765 A.2d 505 (2001) (“we
look beyond the language used in the complaint to
determine what the plaintiff really seeks”). Therefore,
the court properly determined that the plaintiff’s com-
plaints alleged claims of bad faith processing. Further-
more, as § 31-284 bars actions that relate to the pro-
cessing of workers’ compensation claims, the court
properly struck the complaints as being barred by the
exclusivity provision of the act. See DeOliveira v. Lib-
erty Mutual Ins. Co., supra, 273 Conn. 501; see also
Karagozian v. USV Optical, Inc., 335 Conn. 433-34.

The judgments are affirmed.

In this opinion the other judges concurred.

4 We note that the plaintiff never argued, and does not do so on appeal,
that she has alleged conduct that was sufficiently egregious to remove the
claims from the exclusive jurisdiction of the commission. See footnote 3 of
this opinion.



